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Supreme Court and Congressional acts. This is fortunate because the
referendum was soundly defeated by those who would maintain seg-
regated schools. Brown presented American society an opportunity
for positive change, which has been consistently resisted. This worthy
battle has continued into the new millennium with Meredith ©. fef~
Jerson and Parents Invelved in Community Schools v. Seattle School i
trict, No. 1. In 2007 the Supreme Court decided when it is legally
appropriate to use race as a factor in public school admissions.

Following emancipation, Ilerculean efforts were made by Blacks
to become literate. But a lack of political will, fear of competition,
and racial prejudice stymied federal financial support for Black
achievement in education. It is a tale retold with great consistency.
Commencing with Rederts, Blacks have faced numerous obstacles in
the strupgle to obtain an equal education for their children. Govern-
mental failures, social tradition, entrenched racism, and an uncertain
Supreme Court have prevented the realization of Brewn. For most
children of color, the path to education still leads to segregated and
under-funded public schools. One is reminded of the Bible verse,
“there 1s no straw given unto thj.i servants and thcy say to us, make
bricks."* People of color must continue the struggle against educa-
tional disfranchisement by law and tradition. The education of future
generations of children depends upon it.

Source: Browne-Marshall, Gloria J. Race, Law, and American Society:
1607 to Present (Second Edition). New York, NY: Routledge, 2013.
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Race, CRIME, AND INJUSTICE

For a whife man to defend his friend unto blood is praiseworthy, but for

a ddack man to do precisely the same thing is a erime.
Frederick Douglass (1854)

Neither slavery nor involuntary servitude, exeepd ai punishment for orime
wherest the party shall have been duly convicted, shall exist within the

United States, or any place subject to their jurisdiction.

Thirteenth Amendment (1865)

Today, our criminal justice system incarcerates Black men, women,
and children in astounding numbers. Blacks comprise 13 percent of
the U5, population, but of America’s more than two million incarcer
ated persons, over half are men and women of color. Twice as many
Whites as Blacks are arrested.’ Yet seven times as many Blacks as
Whites are convicted of crimes.? Black women represent the fastest
growing segment of incarcerated persons.’ Black juveniles are dispro-
Portionately represented at every stage of juvenile justice proceedings.’

This chapter examines the monumental challenges facing people
of color, especially African-Americans, from the colonial period to
the present period, within the eriminal justice system. As victims of
Cfime, jurors, witnesses, suspects, and defendants, the struggle for
dccess to justice has been less successful than any other area discussed
I this baok.
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Crimes without Punishment:

Africans in the Colonies

As captives, Blacks were victims of kidnapping and torture. Their legal
right of self-defense was abmgzl.t:.:d. As early as 1639, Virpinia enacted a
statute that stated: “Act X, All persons except Negroes are to b provided
with arms and ammunition.™ In 1669, the Virginia legislature enacted
the following statute, titled “An Act about the casual Killing of slaves,"
The law declared that “if any slave resist his master ... and by the
extremnity of the correction should chance to die, that death shall not be
accompted by felony.” A slavcholder who failed to beat or mutilate a
recalcitrant slave could be fined or even forfeit his slave.* Laws protected
slaveowners upon the death of their property during a corrective beating.
For the enslaved person, these were crimes without punishments.
Criminal laws and punishments were intended to assist in subju-
gation of Blacks into a labor class benefiting Whites. Thus, slaves
and free Blacks were prosceuted without benefit of due-process pro-
tections.” However, Whites made up the majority of the inmate pop-
ulations in the Deep South, where slave laborers were too valuable to
imprison. For free Blacks accused of a crime, conviction was nearly
certain to be followed by punishments of death, banishment, or
lengthy incarceration. In states such as Marvland and Virpinia, free
Blacks represented over one-third of the inmate population.® Free
Blacks convicted of crimes in 1850s Virginia could be sold into
slavery or hanged. A more profitable option involved leasing these
Black inmates to work on canals, roads, and bridges. Jails and prisons
were segregated. White politicians considered housing Black prison-
ers with Whites an insult to the White prisoners and bad for morale.
Slaves, African or Native American, or Asians or Ilispanics could
not testify against Whites or legally defend themselves against attacks
by Whites, In California, “An Act for the Protection of Foreigners,”
enacted specifically against the Chinese, required an immigrant to
purchase a license in order to bring a lega] action in state court,!

Rape of Black Women: Celia

The magnitude of these due-process deprivations are evidenced in
the case of Celia. In 1855 Celia, an enslaved woman, was hanged for
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the murder of her owner, Robert Newsom, a wealthy White farmer
in Fulton, Missouri, whom she killed after he attempted to rape
her.” Newsom's murder was precipitated by years of rape, beginning
when she was purchased at the age of 14, On the might of the
murder, Celia had warned Newsom to leave her alone. When he
entered her room and lunged for her, Celia beat him to death. She
cut up his body and burned the pieces in the fireplace. The state of
Missouri charged her with murder.”® Celia admitted she struck
NE‘\’-’SUI“ |:']|.lf [J'[II_'!.-' T L"I'][]. }'I'-IS- SL‘XH:-LI }]TTEI.L'."{S', S]'IL‘ did not moan to kj]]_
him." Under Missouri law, a woman was permitted to protect herself
against rape.’”” However, in Celia’s case, the law would not apply
because a slave had no right of self-defense or grounds upon which
she was allowed to resist her master.'® Missouri law prohibited Blacks
from testifving in court against Whites. Thus, Celia could not take
the witness stand and testify in her own defense. On October 10,
1855, the jury of White men, four of whom were slaveowners, found
Celia guilty of murder; she was sentenced to death by hanging " The
exccution was delayved until December 21, 1835, long enough for
Celia to give birth to Newsom's stillborn child, conceived by rape.
Black women were the victims of sexual assault without recourse
in law or society. After slavery ended, laws failed to protect women
of color. Statutory rape laws were enacted but applied only to White
girls. The case of Recy Taylor in Alabama brought attention to the
issue of rape. The matter of Dominique Straus-Kahn raised this issue
again, In 2011, Strauss-Kahn was a contender for the presidency of
France. He was arrested for allegedly raping Nafissatou Diallo, a
maid, originally from Guinea, in the Sofitel Hotel in New York City.
Diallo’s case was undermined by false statements she gave on immi-
gration forms. Dl‘:ﬁIﬁrc evidence of sexual r'r.:hlﬁnn:i, the Llu[.‘.:-:ﬁun of
forced or consensual sexual assault was never taken to trial. Manhat-
tan District Attorney, Cyrus R. Vance, Jr., terminated the investiga-
tion with a finding that Diallo and her story were less than credible.
A civil case was brought by Diallo against Strauss-Kahn, who
feturned to France where he faced charges of participation in a pros-
titution enterprise. In 2012, Strauss-Kahn settled the civil action
with Diallo for an undisclosed sum, The investigation was termi-
nated with a finding that Diallo and her story were less than credible.
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A civil case was brought by Diallo against Strauss-Kahn, who
returned to France and now faces charges there of participation 1in a

prostitution enterprise.

Civil Rights Act of 1866

Even after slavery was abolished, the courtroom remained a hostile
place for Blacks who sought to defend their rights, testify against
Whites, or seek justice. The rule of law offered little for aggrieved
Blacks, especially in criminal cases. America had grown accustomed
to ignoring the rights of Black, Asian, Native American, and Latino
litigants and dismissing witnesses, jurors, attorneys, and spectators.
With the passage of the Civil Rights Act of 1866, Congress provided
another avenue for Blacks who were demed justice in state courts.
Specifically, the act provides, in the pertinent part, that all persons
shall have the same right to:

make and enforce contracts, to sue, be parties, and give evidence, to
inherit, purchase, lease, sell, hold, and convey real and personal prop-
erty, and to full and equal bencfit of all laws and proceedings for the
security of person and property as is enjoyed by white citizens, and shall
be subject to like punishment, pains, and penalties, and to none nther,
any law, statute, ordinance, regulation, or custom to the contrary

notwithstanding, ™

The act is triggered by crimes and offenses committed against the

provisions of the act

and of all causes, civil and criminal, affcting persons who are denied, or
cannot enforee in the courts or judicial tribunals of the State, or locality,
where they may be, any of the rights secured to them by the first section

of the act.™

The Civil Rights Act of 1866 provides for the removal from state
court into federal court any suit or prosecution, civil or criminal,
which had been, or might hereafter be, commenced against any such
person for any cause whatever.”

Congress did not trust the states to fairly adjudicate criminal cases
involving Blacks. As the Supreme Court stated in Blyew v United
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States: “We cannot be expected to be ignorant of the condition of
things which existed when the statute was enacted, or of the evils
which it was intended to remedy."" Historically, the criminal justice
system has shown a blatant disregard for protecting the rights of
Blacks or providing equal justice under law. Disparate treatment and
unfair criminal convictions, as well as the failure to protect Black
communities, demonstrate societal efforts to restrict the freedom and
economic mobility of people of color.

Fugitive Slave Patrols:

Prige o Pennsplvania

Fscape was a crime punishable by beating, torture, or death. States
enacted rigid laws to punish slaves who attempted to escape. The
harshness of those laws was intended to discourage anyone from con-
sidering escape or revolt.” Yet slaves faced these risks for the sake of
freedom. To reduce escape attempts, slave patrols were used to scruti-
nize all activities of Blacks, both free and enslaved.” The Fugitive
Slave Act of 1850 extended criminal punishment to the person escap-
ing as well as to those who assisted an enslaved person with an escape.
Bystanders could be implicated as well.** A $1,000 fine was imposed
on marshals who refused to capture and return runaway slaves.

In Prigg v. Pennsylvania, an 1842 case, the U.S. Supreme Court
found unconstitutional a Commonwealth of Pennsylvania law crimi-
nalizing bounty hunters who captured Blacks to return to slavery.
Escaped slave Margaret Morgan and her children were captured by
bounty hunters in Pennsylvania and taken to Maryland. Edward
Pr ige, one of the bounty hunters, was convicted under the Pennsyl-
vania statute. The Court overturned the conviction. Although Mor-
gan’s children were born in Pennsylvania, the Court maintained that
a5 children of a “slave for life,” they, too, were property of the slave-
holder, Margaret Ashmore. The fugitive slave laws enacted by Con-
gress in 1793 were enforcement mechanisms for Article IV of the
U.S. Constitution, which provides slaveowners with a right to have
escaped persons “delivered up on Claim of the Party ‘to Whom
Service or Labour may be due.”” The rights of slaveowners to regain
“propurry" superseded Pennsylvania’s attermnpt to abolish slavery.
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Slave patrols acted with near impunity, Freed Blacks were sold
into slavery with little redress. The Fugitive Slave Act was utilized as
a mechanism for kidnapping and enslaving free Blacks.” There was
little legal recourse for them. A White person could kidnap a Black
person and claim him as a fugitive slave.” The DW:I:ICI’ need only
present an affidavit to a U.S. judge or commissioner. There was no
trial by jury. A $10 fee was required if the captured Black person was
determined to be a fugitive. A 85 fee had to be paid by the bounty
hunter or alleged owner if the captured person was determined to be
free. A captured Black person determined by the court to be free had
little recourse against the fraudulent owner. Attempts to protect or
harbor an escaped slave were deemed criminal acts.® The fugitive
slave clause of the U.S. Constitution and fugitive slave legislation
were promulgated to protect the rights of the slaveowner cven after
escape to a free state or Canada.™

Blacks were deemed nonpersons by the Supreme Court in Dred
Scott . Sandford™ The Court determined Dred Scott was not a
citizen of the United States or a person with legal rights protected by
law.” Without personhood, a slave was precluded from accessing the
courts for justice, based solely on his race. Even after slavery was
abolished, Blacks remained outside the halls of justice. Blacks learned
how to use the courts to fight laws enacted to intentionally prevent
their social, economic, and political mobility. They fought in spite of
the hostility and prejudice accorded them by the courts, law enforce-
ment, lawmakers, and American society.

Black Codes: Bailey v Alabama

After slavery, Black Codes were criminal laws enacted by states to
maintain the socio-racial hicrarchy of slavery. These laws were
enacted “to make Negroes slaves in everything but name.™ Slavur}-:
was abolished except as punishment for a crime. In the wmrclls of
political compromise found in the Thirteenth Amendment, "Nmtll-lur
slavery nor involuntary servitude, except as a punishment for crime
w.ﬁﬁ‘?‘ﬁ‘éf.ffl-f party shall have been duly convicted, shall exist within the
United States, or any place subject to their jurisdiction.”* This clause
invoked freedom and revoked it simultaneously. The legacy of the
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criminal component to the Thirteenth Amendment is evident in
modern prison populations. Homeless Blacks were subjected to
vagrancy laws enacted to criminalize homelessness, The VAZrancy
laws also restricted the ability of Blacks to travel. As in slavery,
Blacks were forced to produce documents, when requested by
Whites, to prove that they were viably employed or had a home—or
they could be charged with vagrancy or trespassing and jailed. Unable
to pay the fine, Blacks became prisoners of a conviet labor system.*
For many Blacks, the criminal justice system was simply a mecha-
nism for re-enslavement.

“Jim Crow” laws and prejudice meant Blacks were more suscept-
ible to imprisonment. Black Codes subjected Blacks to harsher pun-
ishments and longer sentences for similar offenses.” Without
counsel, the right to testify, or Blacks serving on the jury, the Black
defendant stood unarmed before a court of law and injustice. The
Supreme Court noted that “in many quarters prejudices existed
against the colored race, which naturally affected the administration
of justice in the Statc courts, and operated harshly when one of the
race was a party accused.”™ Once he was convicted, the state could
use the prisoner as free labor. Black defendants were convicted on
the most minor infraction of the law and sentenced to hard labor.®

The Convict Lease System

Convict lease systems relegated people of color to the status of
indentured laborers without rights or protections.® The prison or jail
officials leased out convict labor to businesses or farms. The profits
azccrued to prison officials and politicians. Conviet work camps were
scattered across the South.” Convict lessees worked the mines and
railroads, as well as the fields,” Both people of color and Whites were
subject to convict leases. However, the prison conditions for Blacks
were consistently worse.” Once convicted, inmates were reduced to
free labor for any mumnicipality or business owners willing to lease the
labor from the correctional facility. They were subjugated, disfran-
chised, and made to labor for cconomic profit of the more politically
powerful for yet another 100 years. This system of arrest under
“Black Codes” and sham trials with sentences of hard labor bore a
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remarkable similarity to the gulag labor system of the former Soviet

Union.*

Black Sharecroppers and Unfair
Labor Contracts: Batley v Alabama

Farm labor contracts placed Blacks and their children back into
indentured servitude. Once signed, insidiously worded labor con-
tracts made it a crime for the laborer to refuse or escape.” Blacks
were tricked or forced into signing land lease contracts that relegated
them into involuntary servitude. The property was uninhabitable and
thC ]Elnd 115[_']1;55 'F“T F:;J.TITﬁng, I{:Hving th{: 1{:55(:{'. mn {l{_'}_'.lt '.-111{'. L'nh'l:-l"nrcd
as was the intent of the diabolical lessor. Sharecropping poor land
would then lead to inescapable debt to the general store, landowner,
and employer. The occurrence was known as peonage and, simply
defined, debt slavery.® Once the contract was signed, breaking the
apreement became a criminal offense punishable by heavy fines. If
the laborer or tenant refused or was unable to pay the fine, then he
was imprisoned and forced to "work off” the debt.

The labor required under the contract was arduous work under
hﬂ]‘rtﬁdﬂu-}; i:(]ndit'i.ﬂnﬁ. Thf,: ]U{'.H] courts {:nﬁ_‘.lrf.[.'.{l th{; contracts.
Failure to complete the contract was a criminal offense. A contract
may require the signatory to become an “apprentice” in conditions
similar to slavery.” Blacks under these contracts were denied the
right to trial by jury.* Defendants were summarily sentenced to hard
labor and the convict lease system.

In Bailey v. Alabama, Bailey entered into a labor contract that in
actuality reduced him to involuntary servitude.® The Alabama statute
enforced the peonage contract. It provided:

Any person who, with intent to injure or defraud his employer, enters
into a contract in writing for the performance of any act or service, and
thereby abtains money or other personal property from such employer,
and with like intent, and without just cause, and without refunding
such money or payving for such property, refuses or fails to perform such
act ar service, must, o conviction, be punished by a fine in double the

damage suffered by the injured party, but not more than three hundred

RACE. CRIME, AND INJUSTICE 59

dollars, one-half of said fine to go to the county and one-half to the
party injured,™

Refusing to work as a servant or sharecropper and the inability to
refund money that may or may not have been given by the employer
were considered prima facie evidence of the intent to injure or defraud
an employer.” Bailey refused to be enslaved. Under Alabama law, his
refusal to work constituted a criminal act.” He was arrested. After a
preliminary trial before a justice of the peace, he was imprisoned for
obtaining $15 under a contract in writing, with intent to injure or
defraud his emplover.

Bailey appealed his conviction.” He filed a writ of habeas corpus
seeking his releasc. The Supreme Court of Alabama upheld his con-
viction. Bailey appealed to the U.S. Supreme Court. He argued that
Alabama’s statute violated his Thirteenth and Fourteenth Amend-
ment rights. He made clear that the statute forced him into involun-
tary servitude. The U.S, attorney general filed an amicus or friend of
the court brief in support of Bailey. Justice Oliver Wendell Holmes,
Jr., writing for the majority, upheld the Alabama statute under which
Bailey was imprisoned. In the opinion, Justice Holmes briefly
referred to the illegitimacy of the statute, but he quickly decided that
there were not enough facts upon which the Court could base a deci-
sion. Bailey was left without justice and precluded from the basic
right of testifying in court regarding his intent.*

Murder by Lynch Mob:
Ulnited States v. Shipp

Lynching was the crudest form of resistance to Black progress. T'his
killing by torture became a mechanism of control that involved Black
women and children and foreign nationals, as well as Black men. A
Iynch mob has as its goal subjugating the victim and spreading terror.
For Blacks in America, lynching was an attempt to prevent their
ascension, thus forcing a perpetual labor class relegated to America’s
bottom rung socially, politically, and economically.’ Despite efforts
to undermine their success, Blacks pressed forward and sometimes
even thrived,
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In the Snurh, as Blacks advanced, rural Whites lost economic
around. Between 1900 and 1930, the number of White tenant
farmers increased by 61 percent.™ Dhuring that same period, the
number of Black tenant farmers increased by only 27 percent. Blacks
were the obvious competitors.”® Given the failure of the criminal
justice system, Blacks were made vulnerable targers. Mob violence
and terrorism became an outlet for White frustration and jealousy in
rural communities.”” Photographs bear witness to Whites, male and
femal{:, children and u]:ltrrh‘, .\:tundinf_{ in apprmfal next to the muti-
lated body of a lynched Black person who forgot his or her “place” at
the bottom. ™

White lynch mobs attacked with impunity.® Law enforcement
offered little or no protection against the lynching of Black women,
men, and children.® Too often, law enforcement was implicated in
the murders. Federal and state courts offered scant protection. Living
with the intimidation produced by White lynch mobs became a way
of life in America.” Black women who fought against White rapists
were lynched ™ In certain cases, Black women were raped and then
lynched.”

Murder in Paradise

On January 8, 1932, Joseph Kahahawai was kidnapped and shot to
death. It is another tragic twist to a controversial criminal trial on the
island of Honolulu, Hawaii. Earlier that fall, Thalia Massic, White,
and the wife of Tommie Massie, a White naval officer stationed in
Honeluly, left a party, alone. Later that mght she was found beaten
and, when questioned, accused six Hawailan men of gang rape.®
There was little evidence of rape and several credible rumors that a
drunken Thalia Massic may have been beaten by her White male
lover and quickly invented the gang rape story to explain her bruises.
Joseph Kahahawai and the other five defendants pled not guilty.
Racial tensions between Whites and Asians on the island grew
worse. The rape trial ended with a hung jury. Despite threats of
retaliation by the naval base and sugar plantation owners who con-
trolled the Hawaiian islands and its Hawaiian, Japanese, Chinese,
and Filipino workers, the men were freed. Thalia's mother, Grace
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Fortescue, and husband, Tommie Massie, refused to accept the
verdict and sought revenge. They, along with a friend, Edward Lord,
kidnapped Joseph Kahahawai, took him to the Massie home, tor-
tured and shot him in cold blood. His naked body was found in the
trunk of their car. -

Without any real attempt to hide their crime, the three were
charged with Kahahawai's murder. Grace Fortescue requested
Clarence Darrow, the infamous trial attorney, to defend them. Darrow
was known for defending cvolution against creationist theory in the
Scopes “Monkey Trial.” His reputation as the nation’s best criminal
defense attorney was sealed in 1924 with the trial of century. Clarence
Darrow defended Nathan Leopold and Richard Loeb, two wealthy
teenagers, who kidnapped and murdered 14-year-old Bobby Franks in
hopes of committing the perfect crime. Darrow was 74 years old and
past his prime. He argued that the murder of Joseph Kahahawai was
an honor killing.”” He deserved to die. Despite the racial sentiment,
the mounting evidence could not be denied. Fortescue, Tommie
Massie, and Edward Lord were found guilty of murder and sentenced
to ten years. The Governor of Hawaii commuted the sentence to one
day. They spent the “sentence” celebrating their victory.

On September 9, 1924, on the Hawaiian island of Kauai, sheriffs
at the Filipino strike headquarters in Hanapepe attempted to arrest
two Filipino laborers. Gunfire was exchanged. Sixteen Filipino lab-
orers and a deputy were killed. The incident became known as the
Hanapepe Massacre. No one was prosecuted. This massacre was
torgotten.

White Slave-Traffic Act

Lynching became a social phenomenon.® Members of a lynch mob
were swept into a vicious hysteria of racism. Whites attacked Blacks
arbitrarily or based on vendetta.®

White mobs attacked when their boxing champion lost to Jack
Johnson, a Black fighter. Prior to 1908, boxing was segregated.
White fighters were assumed to be physically superior to Blacks.

Johnson challenged the reigning White heavyweight champion,

T ; s 4
Canadian Tommy Burns, Burns was in search of a lucrative match
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and agreed. The fight was held in Australia. Johnson defeated Burns
to become the first Black heavyweight champion. White audiences and
boxing promoters, assured the victory over Burns was a fluke, per-
suaded White former champion Jim Jeffries to leave retirement to fight
Johnson. In 1910, in Reno, Nevada, Johnson defeated the “Great
White Hope” Jeffries. Riots broke out among lower-class Whites,™
Whites retaliated by attacking Blacks and burning their homes.”
Scores of Blacks were injured and many were killed. In the midst of
rabid racism, Johnson maintained an entourage of White girlfriends.
Three years after his victory over Jeffries, Johnson became the first
person convicted under the White Slave-Traffic Act of 1910.7 It was
a racially motivated charge. The White woman at the center of the
charge, Belle Schreiber, had been a prostitute for several years before
meeting Johnson.™ To avoid arrest, Johnson fled to Cuba and lost his
title. He later returned and spent one year in federal prison. Johnson
was the “prototype of the independent black who acted as he pleased
and accepted no bar to his conduct. As such ... [he] threatened
America’s social order.”™ The criminal justice system was used to
wreak social vengeance on Johnson. Yet those who harmed Blacks
following Johnson’s victory against Jeffries were not prosecuted.

Police Powers

Racial interaction was presumed to be so volatile it was placed under
a state’s police powers. In Plessy v. Ferguson, Justice Brown, speaking
on behalf of the Court, stated:

Laws permitting, and even requiring, their separation in places where
they are liable to be brought inte contact do not necessarily imply the
inferiority of either race to the other, and have been generally, if not

universally, recognized as within ... [state] police power.”

Mobs used lynching as punishment for Blacks who violated the racial
divisions sanctioned by Plessy. In essence, Plessy exonerated the mobs’
actions by supporting the notion that Whites hated Blacks too much
to control their own actions. Racial animosity was considered a
natural response to racial interaction. Thus, law enforcement abdi-
cated its responsibility to stop a mob from assaulting Blacks,
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Given this undercurrent of animosity, any minor provocation
could cause violence. Racial hatred on the part of Whites was sup-
posedly so strong an emotion that little could prevent the killing of
Blacks encountered under civil circumstances. However, violence was
presumed necessary for Blacks who left their place of lower rank
through achievement, confidence, or refusal to acquiesce to White
demand. Torturing an emboldened Black person was intended to
send a threatening message to all Blacks to remain obsequious.

Too often, any dispute between Whites and Blacks could result in
the forming of a lynch mob. A dispute over back wages between Sam
Hose, a Black laborer, and Alfred Cranford, his White employer, led
to murder.™ In this case, Cranford lay dead. Hose fled the scene. A
lynch mob tracked him down. They seized him and the torture
began. First, his ears were sliced off, followed by his fingers and gen-
itals. The torture and murder of Sam Hose was reported in the New
York Tribune, April 24, 1899:

Sam Hose (a Negro who committed two of the basest acts known to
crime) was burned at the stake in a public road, one and a half miles
from here. Before the torch was applied to the pyre, the Negro was
deprived of his ears, fingers and other portions of his body with surpris-
ing fortitude. Before the body was cool, it was cut to picees, the bones
were crushed into small bits and even the tree upon which the wrerch
met his fate was torn up and disposed of as souvenirs. The Negro's
heart was cut in several picees, as was his liver, Those unable to obtain
the ghastly relics directly, paid more fortunate possessors cxtravagant
sums for them, Small pieces of bone went for 25 cents and a bir of the

liver, crisply cooked, for 10 cents.”

No one was prosecuted for murder or abuse of the corpse. Despite
these threats, Blacks intensified their challenge to the brutal torture
and murder of Blacks by lynch mobs.™

Lynching and the Supreme Court:
L8 S-'.r:nz;pp

Invs o Shipp, the U.S. Supreme Court tried a sheriff in Tennessee
for aiding and abetting the lynching of a prisoner.” It is the only case
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in U.S. history in which the Court tried an individual for contempt,#
The facts of this case involve acts of savagery. On January 23, 1906,
Nevada Taylor was raped on her way home from work.” It was a late
night in Chattanooga, Tennessee. Taylor, a White woman, never
saw her attacker and could not describe him; she did not know if he
was Black or White.” On January 25, “Captain” Joseph IF. Shipp,
shenff of Chattanooga, arrested a Black man, Ed Johnson, and
charged him with the crime.® Alibi witnesses placed Johnson across
town in another part of the city at the time of the crime. Taylor never
identified Johnson or accused him of rape. Johnson argued he was
working at the time and had several witnesses to support his alibi*
Upon hearing of the arrest, residents of Chattanooga formed a lynch
mob and approached the jail # At first, Shipp and three of his depu-
ties guarded Johnson from the mob.

On February 6, Johnson was convicted of the crime.® Following a
trial before Judge Samuel McReynolds lasting only two days, Johnson
was sentenced to death. His execution was scheduled to take place
on March 13. No appeal was made on Johnson’s behalf by his court-
appointed lawyers. It was the judgment of Johnson’s counsel that due
to the unrest in the community, “the defendant, even if the wrong
man, could not be saved.™ Johnson had the option of an appeal, but
his lawyers advised him against appealing the sentence.® He was
told: “An appeal would so inflame the public that the jail would be
attacked.”™ Johnson was given two choices: die by lynch mob or be
exccuted “in an orderly manner” by the state of Tennessee.™ His
lawyers stated to the Court: *| T|he defendant, now that he had been
convicted by a jury, must die by the judgment of the law, or else, if
his case were appealed, he would die by the act of the uprising of the
people.™ Faced with these despicable choices, Johnson surrendered
his right of appeal.”

Prior to the execution, extra guns were purchased by Shipp to
protect the jail against a mob.” Johnson was taken to nearby
Knoxville to avoid an attempt to lynch him in Chattanooga.” Noah
Parden, a prominent Black attorney, entered the case.” Parden filed
an appeal in state court on behalf of Johnson, That appeal was
denied. On March 10, 1906, Parden filed an unsuccessful petition
for habeas corpus in federal court.™ He then traveled to Washington,
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DC, to file a writ of habeas corpus in federal court alleging that
Joh nson's Fifth and Sixth Amendment rights to a fair trial before an
impartial jury in state court had been denied.” Blacks were precluded
by law from serving on the jury.* He also argued that the lynch mob
intimidated jurors as well as the defense counsel, thus tainting the
entire trial.® Parden met with U.S. Supreme Court Justice Harlan,
the lone dissenter in Plessy w. Ferguson. Justice Harlan promised to
consider Johnson's ]}r_'t'!rinn.

On March 19, 1906, Justice Harlan sent a telegram to Shipp
staying Johnson's execution.' Shipp was informed by Harlan that
Johnson was to be protected from harm while the Court reviewed
the appeal.”™ Johnson was now a federal prisoner.™ The local Char-
tansoga News published the telegram, inflaming the crowds.”® When
people read about the stay of execution granted by the Supreme
Court, a lynch mob mentality enveloped Chattanooga.'™ Sheriff
Shipp was aware of the mob. Johnson received a reprieve from state
execution only to have Shipp and a lynch mob determine that he die
extrajudicially. Shipp made no effort to call in the militia or alert the
governor that reinforcements were needed.” Shipp gave no orders
for additional deputies to guard the jail.'** He left only one person,
Jeremiah Gibson, in his seventies, to guard Johnson.

The door to the cell was probably left ajar. Upon hearing of the
appeal and stay of execution, mobs formed. That night a White
lynch mob attacked the jail."™” They dragged Johnson to a bridge six
blocks away.”™ His last words were: “I am not guilty and that is all T
have to say. God Bless you all. I am innocent.™™ At the arc of the
bridge, Johnson was hung twice (the first time the rope broke) and
then shot dozens of times.™ The murderers left a note to Justice
Harlan pinned to Johnson's body: “To Justice Harlan: Come get your
Nigger now.”" Shipp and his deputies did nothing to stop the crowd
or protect Johnson, The Chattansopa Times headline read: *'God
Bless You All—I Am Innocent’ Ed Johnson’s Last Words before
Being Shot to Death by a Mob like a Dog.™"?

Justice Marshall Harlan was outraged that Shipp would allow the
mob to attack Johnson. The Supreme Court held Shipp and others
in contempt for defying their order to stay any execution until a
review of the case.!™ Shipp blamed the lynching on the Supreme
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Court. He declared the Court an alien intrusion of federal authority
on state territory.’* Shipp argued that had the Court not stayed the
excoution, Jl:}hI!HHTl would have died diﬂEIEﬂtl}-'. Jll-‘%ﬁtl" Harlan
ordered the first and only criminal trial conducted by the ULS.
Supreme Court." The Court found Sheriff Shipp and four others
guilty of criminal contempt, Justice Fuller wrote the opinion on
behalf of the Court. Fuller noted that, in Shipp, “a dangerous portion
of the community was seized with the awful thirst for blood which
only killing can quench, and that considerations of law and order
were swept away in the overwhelming flood.”™" After the lynching,
outraged Blacks rioted through the streets of downtown Chat-
tanooga.'* The Shipp defendants were sentenced to a mere 90 days in
jail, and set free early for good behavior.!"” Whites in Chattanooga
reelected Shipp by a wide majority, although Blacks voted against
him.® [LS. v Shipp established the practice of the U.S. Supreme
Court to intervene in state capital cases when a question of due
process arises.

Mob Vielence and Riots

Race riots increased against Black communities across the country.
In Tulsa, Oklahoma, Chicago, Arkansas, and small villages, Blacks
were murdered by lynch mobs and in race riots. A link could be
established between the mob violence and the improved social status
of Blacks. African-American scrvicemen who had defended their
country overseas were shot, tortured, and mutilated by White Amer-
ican mobs.”*! Blacks were murdered for wearing their military uni-
forms.” Blacks, considered “uppity” for their desire for civil rights
and equal treatment, were murdered by lynch mobs. Blacks were
lynched for refusing to “stay in their place” as alleged inferiors to
Whites."* Blacks were lynched while attempting to escape the racial
oppression of the South by migrating North.”* Without equal pro-
tection of the laws, the Black community was made vulnerable to
these murderous mobs.

Lynching intensified in the North as well as the South. Black
women and children were murdered by lynch mobs.” Black mothers
were killed with their children.'”” A Black woman and her hushand
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were burned at the stake in Doddsville, Mississippi.’™ Lynching of
Black women and men took place with little provocation or evidence
of wrongdoing.”™ Lethal mob viclence for seemingly minor infrac-
tions of the caste codes of behavior was a fundamental mechanism
for maintaining social control.™ In Columbus, Mississippi, a Black
woman was raped and lynched after the lynch mob could not locate
her son to lynch.™ A Black man was lynched for refusing to dance
when ordered to do so by a White man.'

On July 28, 1917, thousands of African-Americans participated in
a silent march in New York City. That year, Blacks were murdered
with impunity by lynch mobs in Waco, Texas, East St. Louis, Ilinois,
and Memphis, Tennessee. Blacks were made victims of race riots in
five other American cities. The silent march protested this national
wave of violence against Blacks as well as the abject failure of law
enforcement and the courts to provide protection against such law-
lessness. As Blacks migrated to the North for better employment
opportunities, tensions rose. White immigrant groups fought against
the influx of Black competition, resulting in race riots."™ The red
summer of 1919 was named for the numerous race riots across the
country; most notable were the riots in 5t. Louis, Chicago, Washing-
ton, and Arkansas.”™ In 1921 the alleged bumping of a White woman
in ‘Tulsa, Oklzhoma, by a Black man in a crowded clevator led to a
riot that ended with the deaths of 150 people, the use of U.S. military
bnmbﬂrs, and the destruction of Greenwood, Oklahoma, a prosperous
Black community™ (see the list of race riots in Appendix B).

Anti-Semitic Violence:

Frank v, Manpum

Although Blacks have long been the targets of lynching, Whites have
also been murdered by lynch mobs. In Frank v. Mangum, a Jewish
defendant, Leo M. Frank, was awaiting retrial in the rape and
murder of Mary Phagan, a 13-year-old girl, when he became a vietim
of lynching."™ The homicide occurred in 1913.%7 Frank supervised
r.h{‘. National Pencil Factory, a manufacturer of pencils, in Atlanta,
(ﬂjuorgia, at which Phagan was an employee. Phagan’s body was
found in the basement of the factory. Angry mobs made anti-Semitic
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statements about Frank.' During the reading of the verdict, Frank
was forced to leave the courthouse for fear an acquittal would lead to
mob violence.”™ The jury deliberated for four hours, Leo Frank was
convicted and sentenced to death the next da}',"“ Frank :lppr.‘.'rllt.‘d his
conviction, arguing that the disorder in the courtroom during trial
and the mobs gathered around the courthouse influenced the jury.'
The Georgia Supreme Court upheld the verdict.'#

On appeal, the U.S. Supreme Court athrmed the lower court,
all:;uwing the conviction to stand.* The Court re::ognlzcd that maob
violence could affect the fairness of a trial, thus causing a due-process
violation. However, the Court failed to find any disruption rising to
that level in this case. Following the decision athrming the convie-
tion, Governor Frank Slaton commuted Frank's death sentence to
life in prison. On August 17, 1915, a mob of 25 men stormed the
prison. Frank was recovering in the prison hospital from having his
throat cut by a fellow inmate. The mob forced Frank to a car and
drove him to Marietta, Georgia, the hometown of Mary Phagan,
which was over 100 miles away. There they hanged Frank trom a
tree near the Phagan home. No one was convicted for this crime. It
is believed that Leo Frank is the only known person of Jewish
descent to be lynched in America.' In 1986 the Georgia Board of
Pardons and Parole gave Teo Frank a posthumous pardon.'™

Elaine Riots: Msare v Desmpicy

The threats of a lynch mob played a role in the rush to judgment in a
riot case in Elaine, Arkansas, in 1919, On the night of September
30, Black residents of the town of Elaine located in Phillips County,
Arkansas, gathered at their church. The farmers had been systemati-
cally paid below market prices for their crops by the White brokers
in town. They met at the church to discuss joining the Progressive
Farmers and Household Union of America and l'Etaining an attorney
to represent them in a lawsuit. They believed that membership in the
union would allow them to sell crops without going through local
White brokers, Whites, angered at the audacity of Blacks, circled the
church and attacked. The Blacks defended themselves. A White
sheriff was injured and a White railroad worker was killed. Rumor
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_r,pread of a Black uprising in Elaine. Whites from other counties and
bordering states converged on the town.

Blacks were hunted down and murdered. Clinton Lee, a2 White
man, lost his life. Governor Hillman Brough requested assistance
from the U.S. military. The estimated number of Blacks killed has
ranged from 80 to over 200. Blacks were blamed for the riot and
arrested in the hundreds. A grand jury was convened on which no
Blacks were allowed to serve.* Little more than a month after the
riot, 112 Blacks were charged with murder, conspiracy, and partici-
pating in an insurrection. Those who testified against other Blacks
were freed. The Black prisoners who refused to confess were tor-
tured. Walter White of the NAACP investigated as well. White, a
Black man of very light complexion, freely walked among the White
residents of Elaine without being detected. Governor Brough
appointed a “Committee of Seven” to investigate and assign guilt.'#
The Helena World newspaper published an article titled “Inward
FFacts about the Negro Insurrection” that presented the results of the
committee’s investigation. '

The newspapers inflamed White anger. The article in the Helena
Warld reported that the race riot in Phillips County was “a deliber-
ately planned insurrection of the negroes against the whites, directed
by ... Progressive Farmers and Household Union of America, estab-
lished for the purpose of banding negroes together for the killing of
white people.™® The article was quite lengthy and, among other
things, stated that Robert .. Hill, who organized the union, told
Black people “to arm themselves in preparation of the day when they
should be called upon to attack their white oppressors.”™ At trial,
the defendants were represented by the renowned Black attorney
Scipio A. Jones.”™ By November, 12 defendants were convicted of
murder in the first degree and sentenced to death:™ “The trial lasted
about three quarters of an hour and in less than five minutes the jury
brought in a verdict of guilty of murder in the first degree ™

"There were several trials and appeals.”™ In 1923 the U.S. Supreme
Court decided Moore . Dempsep.” Frank Moore, named petitioner
of the group of convicted Black men, argued upon a writ of habeas
corpus that they were convicted of murder under pressure of mob
violence without any regard for their rights and without due process
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of law.” The Supreme Court found that *no juryman could have
voted for an acquittal and continued to live in Phillips County and if
any prisoner by any chance had been acquitted by a jury he could not
have escaped the mob.”" The Mogre defendants were finally par-
doned by Governor McRae on January 13, 1925."

Fighting Back:
Feaple v Osstan Sweet

Blacks led a continuous fight against lynch mobs and riotous
marauders. Dr. Ossian Sweet and his family fought a lynch mob
angered by their purchase of a home in an all-White commumty.
The mob of Whites approached Sweet’s home, throwing rocks and
screaming profanities. Shots were fired from inside the Sweets
home. Two people were struck by gunfire. Leon Breiner, a White
neighbor who had joined the lynch mob, was killed. " Sweet admit-
ted to firing his weapon into the crowd.™ Attorney Clarence Darrow
defended Sweet's right to protect his family and home from a mur-
derous mob, !

An all-White jury returned a verdict of not guilty by reason of
self-defense'™ and Sweet was acquitted.’ Unfortunately, the legal
outcome in People v, Sweet remains an exception. Efforts undertaken
by Blacks to create legal protections against lynching were under-
mined by all three branches of the federal government. State prose-
cutors refused to bring cases against Whites involved in these
murders. Blacks turned to the international arena and world opinion
to put pressure on the United States to provide more than the
promise of constitutional protections.

ﬁnl‘i-lynchi.ng Bills

In 2005 the United States Senate issued an apology for blocking
passage of anti-lynching legislation. In 1900, Black Congressman
George White introduced the first anti-lynching bill.*** It was pur-
posely stalled in the House Judiciary Committee. Then, Congress-
man Leonidas Dyer, a White Democrat from Missouri, propased an
anti-lynching bill in 1918." After tremendous lobbying on the part
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of the NAACP, the Dyer anti-lynching bill was passed by the House
of Representatives in 1922." However, it was defeated by a Senate
filibuster of Southern Democrats. '

A reluctant president, Warren G. Harding, and an avowed South-
ern patrician, President Woodrow Wilson, refused to take a stand
apainst the Southern Democrats in the Senate.™ In 1932 Blacks
hoped the newly elected president, Franklin D. Roosevelt, would
press for anti-lynching legislation. They were disappointed once
more. African-Americans developed their own national campaign
against lynching. Mary Church Terrell and Ida B. Wells-Barnett
were joined by thousands of Black women and a handful of White
Southern abolitionists who also opposed lynching and supported
passage of federal protections. Senator Charles Sumner, an abolition-
ist, joined in the protests against lynching and racial
discnmination,

In 1935, an anti-lynching bill was proposed by U.S. Senators
Edward Costigan and Robert F. Wagner.™ The Costigan—Wagner
Bill was defeated by the Senate.” The U.S. Senate refused to pass
federal anti-lynching legislation and local anti-lynching laws were
never enforced.”™ Riots and lynching continued for decades.'™ Black
war veterans received unfettered hostility.”™ In 1946 a Black veteran
in Louisiana was partially dismembered, castrated, and burned with a
blow-torch for refusing to give a White man a war memento.” Eight
Black men were murdered while wearing their military uniforms.’™
One Black man “was lynched because of the fact that he wore the
uniform of a United States soldier™" (see Chapter 7).

Rosewood Riots: Gorrs v, Florida

In 1994 Florida paid reparations to Blacks terrorized by White mobs
in 1923, In January 1923 a White mob artacked a community of
Blacks in the town of Rosewood, Florida."* Rosewood was home to
over 20 families. The year prior to the attack 2 White female school
teacher had been murdered. Whites accused Blacks of the crime.
Two Black men were lynched. A White woman in 2 nearby town
accused a Black man of rape and a White mob began searching for
the man. As the mob grew in number, it began to shoot any Blacks
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in its path and burn homes.”™ The death toll remains a topic of
dispute.”® Black residents claim 20-30 men, women, and children
were murdered that night. Whites claim four Blacks (including a
woman and child) and one White male lost their lives that night. It
is not disputed that the homes, churches, and farms of Black resi-
dents were burned to the ground.”® After the massacre, a special
grand jury was convened by Governor Cary Hardee. However, the
grand jury found insufficient evidence to prosecute.

No charges were brought. The community of Rosewood was never
rebuilt. Later, it was discovered that the White female accuser has
been beaten, not raped, by a White man.'® Once again, the state and
federal government failed to protect Blacks from flagrant criminal
behavior perpetrated by Whites. Decades later, in 1994, the victims
of the race riot in Rosewood, Florida, presented a claim for damages
for 7.5 million. The case of Arnettr Goins, Minnie Lee Langley, ef al.
v. State of Florida sought restitution for the losses in 1923." Reme-
dies were sought through the Florida legislature. The legislature
came to acknowledge the harm committed in 1923 and the ensuing
denial.* Congressional remedies were sought because the statute of
limitations had expired on the crimes and the criminals involved
were destitute or dead. The victims of Rosewood received their repa-
rations for the harm in 1923. However, there has been no such finan-
cial recovery for the thousands of other Black victims of the brutality
of America’s lynch mobs and race riots.™

Modern Lynching: James Byrd, Jr.

Unfortunately, these occurrences carry through into recent periods.
On June 7, 1998, James Byrd, Jr., age 49, was tied to a pick-up truck
and dragged to his death.”*® Byrd's throat was cut before his body was
dragged over two miles behind the pick-up truck through the back
country roads of Jasper, Texas, His skin, blood, arms, head, genitalia,
and other parts of his body were strewn along the highway. Fis
remains were then dumped in front of a cemetery traditionally used
for Blacks. Three White men, John William King, aged 23, Shawn
Berry, aged 23, and Lawrence Brewer, aged 31, with links to White
supremacist groups were convicted of the crime. King and Brewer
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were attempting to ingratiate themselves into a White supremacist
organization."” They received the death penalty. Berry received a
sentence of hfe in prison. This case appears to be one of the few inci-
dents, if not the only incident, in American history where White
defendants received the death penalty for the murder of a single
Black person.™ The murder of Byrd led jurisdictions across the
country to enact hate-crime legislation. Sadly, James Byrd's grave has
been desecrated twice.™

Although the U.S. Senate apologized for decades of resisting the
passage of anti-lynching legislation, eight senators refused to vote for
the apology.”™ Senator Mary Landrieu introduced the apology bill
after reading the book Witheut Sanctuary.” The official apology rec-
ognizes that the Senate was instrumental in blocking over 200 pro-
posed anti-lynching bills.” The legislation speaks to generations of
loss and acknowledges the “crime of lynching succeeded slavery as
the ultimate expression of racism in the United States following
Reconstruction.™ Over 4,740 persons have been murdered by
lynching, the majority of whom were Black. Ninety-nine percent of
perpetrators escaped punishment by state or local officials. The
apology was supported by 89 senators,

I'rom Emmett Till to
Trayvon Martin

The myth of the Black rapist of White women has been used to
sanction lynching.™ Ida Wells-Barnett directly confronted the myth
of lynching Black men as punishment for the rape of White women.
She also addressed the reality of a criminal system that wantonly
failed to protect Black women from rape for centuries. ™ Lynching is
a murderous act of intimidation and societal evil. To murder by lynch
mob takes more than one angry person to hang a person from a tree
or burn him alive and sell the ears and testicles as souvenirs.” Wells-
Barnett said that the “real purpose of these savage demonstrations is
to teach the Nugm that in the South he had no Ilghtﬁ that the law
will enforce.”

Wells-Barnett gathered research giving rise to the act to refute the
rape myth. According to Tuskegee Institute records for the Vears
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1882 to 1951, lynchings were divided into: 41 percent for felonious
assault, 19.2 percent for rape, 6.1 percent for attempted rape, 4.9
percent for robbery and theft, 1.8 percent for insult to White persons,
and 22.7 percent for miscellancous offenses or no offense at all.”
Black men were lynched for disputing a White's man's honesty,
attempting to register to vote, unpopularity, self-defense, testitying
against 2 White man, asking a White woman's hand in marnage, and
allegedly peeping in a window.

Allegations of rape involving White women and Black men were
made in less than one-quarter of lynch murders. Of the 3,693
persons lynched between 1889 and 1930, the rape of a White woman
was not given as the motivation.” The true motives for lynching
were usually economic or political. Prosperous Blacks were lynched
by Whites jealous of Black prosperity.™ Lynching often took place
in areas where Whites were mired in economic deprivation and
Blacks represented a large numerical majority of the population.®
Blacks were lynched to inhibit voter turnout or as a means of politi-
cal intimidation or retribution.*

The night of July 19, 1935, Rubin Stacey was lynched in Fort
Tauderdale, Florida. Stacey, a Black homeless man, was caught steal-
ing food from the kitchen of a White family. Marion Jones, the wife
of the house, screamed when she saw him in her house. She filed a
complaint against him. Stacey was arrested. The rumor of rape and
attack of 2 White woman led a lynch mob to search for him. Shenft’s
deputies placed Stacey in custody. However, the White lynch mob
brazenly broke down the door of the jail and dragged Stacey away.
He was beaten and hanged from a tree beside the home of Marion
Jones. The photos of Stacey were published in many local news-
papers as 4 warning to Blacks to stay in their place.

One year after Brown v. Board of Fducation, Emmett Till was
murdered. On August 28, 1955, the civil rights movement was gral-
vanized by the lynching of 14-vear-old Chicago native Emmett Till
in Moncy, Mississippi.™ The entire facts of the murder are still
unknown. Till was visiting relatives in Mississippi. His offense was
to speak dircetly to or whistle at a White woman, Carolyn Bryant, in
a country store. The interaction took place during broad daylight.
There was no allegation of rape. A few nights later, two White men
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abducted Till from the house where he was staving. He was tortured
and dumped into the Tallahatchie River.® Carolyn Bryant's
husband, Roy Bryant, and his half-brother, ] W, I":-liIam, chre
arrested for the crime. Bryant and Milam were tried by an all-White
jury in Sumner, I\-‘lisaiﬁsippi, and acquitted after less timn two hours
of deliberation. Reportedly, there were questions as to the identity of
the body.*® Bryant and Milam have since died.** However, new ;vit—
r]n::RSt.'s and additional suspects have been uncovered, leading the
federal government to reopen the case in 2004, State criminal charges
are still viable. Tills body was exhumed to quell questions of misi-
dentification; he was positively identified on August 26, 2005,

On February 26, 2012, Trayvon Martin, a 17-year-old, unarmed
African-American was shot and killed by George Zimmerman
White, 28, and a volunteer for his neighborhood watch group. Zim—:‘
merman was carrying a concealed handgun, Zimmerman called 911
to report a suspicious Black teenager in his coveted middle-class gated
community. Despite direct instructions by the 911 dispatcher to leave
the boy alone, Zimmerman confronted him. A shot was fired,

There are claims the boy pleaded for his life. Zimmerman claims
Trayvon provoked the fight and attacked him. A Florida law, “Stand
Your Ground,” expanded sclf-defense to include feeling a threat any-
where, any time. Protests around the Trayvon Martin murder over-
shadowed the sentencing of Deryl Dedmon,

Dedmon, 19, White, was sentenced to life in prison for the racially
motivated murder of James C. Anderson, 47, a Black man, in
Jackson, Mississippi. Deryl Dedmon did not know Anderson,
Dedmon resided in one of Jackson's predominantly White suburbs,
].Sj“andun, Mississippi. After a birthday party Deryl Dedmon and his
triends, White teenagers, decided to drive their i:uick- up trucks into
Lﬂhe urban core of Jackson with the intention of assaulting Black men
for pleasure. They planned to hunt for vulnerable Blacks—drunk,
homeless, or alone—and assault them, The boys encountered James
ilndtl*rsun in a motel parking lot, alone. They set upon him yelling
_"N hite Power.” After beating Anderson bloody, Deryl Dédnmlr-:
mtentionally ran Anderson down with his truck. Then Dedmon

backed up the truck, and drove over Anderson again, crushing him
to death. 5
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At his sentencing, Dedmon apologized to Anderson’s family,
saving he was “young and dumb, ignorant and full of hatred.” Ander-
son’s family chose to reject the death penalty, sparing the young
man’s life. The other defendants pled not guilty. In Apnil 2012, two
Oklahoma men, Jacob Carl England, 19, and Alvin Lee Watts, 33,
shot five Black people, killing three and wounding two during Easter
weekend, in Tulsa. They were both charged with hate crimes and
murder. They sought out and intentionally targeted African-
Americans.

If the motel’s surveillance camera had not captured Dedmon’s
assault on James Anderson, there would have been scant evidence.
The 911 dispatcher recorded the racial epithets and actions of
George Zimmerman. A Black president called the killing of Trayvon
Martin a tragedy. A Black U.S. Attorney General will investigate
Trayvon's murder. Norton N. Bonaparte, Jr. the city manager of
Sanford, Florida, is a Black man from New Jersey. This 15 progress,
hard-fought, every inch of it. Yet the murder of Emmett Till contin-
ues to haunt this country with each race-based hate erime.

Police Brutality

The criminal cases and controversies arc too varied and the lives Jost
over these centurics are in such heartbreaking numbers one cannot
recount them all here. People of color have learned well to fear the
police, with good reason.®” It is not unheard of for police to attempt
to save a Black life from lynching or mob violence.™ However, the
attempts are scant when compared to the history of complicity in
racial violence and the continued failure of the state courts to render
justice.

Robert Hall was arrested on January 23, 1943, for allegedly
stealing a tire.™ He was taken into custody by Screws, the sheriff
of Baker County, Georgia. Screws had enlisted Jones, a police
officer of the city of Newton, Georgia, and deputized a man named
Kelley. All of the officers involved were White. At the time of his
arrest, Hall was a 30-year-old Black man in good health. Screws,
Jones, and Kelley beat Hall to death that night. The details are as
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As Hall alighted from the car at the court house suare, the three peti-
tioners began beating him with their fists and with a solid-bar blackjack
about eight inches long and weighing two pounds. They claimed Hall
had reached for a gun and had used insulting lanpuage as he alighted
from the car. But after Hall, still handeuffed, had been knocked to the
ground they continued to beat him from fifteen to thirty minutes until
he was unconscious. Hall was then dragged feet first through the court
house yard into the jail and thrown upon the floor dying, An ambulance
wis called and Hall was removed to a hospital where he died within the
hour and without regaining consciousness. There was evidence that

Screws held a grudge against Hall and had threatened to “zet” him. 210

Screws, Jones, and Kelly were indicted and each charged with violat-
ing Hall’s civil rights? and conspiracy to violate his civil rights.?"?

The Fourteenth Amendment needed a criminal component to
reach police brutality. Under the amendment, a state could not
deprive a person of life, liberty, or property without due process.
Screws was employed by the state. Hall was deprived of the right to a
trial and, if convicted, a reasonable sentence. However, the amend-
ment did not provide criminal sanctions and offered no punishment
for those who, like Screws, violated those protections and then hid
behind a state’s failure to bring a criminal action. Historically, states
had failed to protect Blacks “from the cruclties of bigoted and ruth-
less authority.... But, where, as here, the states are unwilling for
some reason to prosecute such crimes the federal government must
step in unless constitutional guarantees are to become atrophied.”
Thus, Congress enacted a criminal statute to enforce the protections
under the Fourteenth Amendment.?

Screws and his accomplices were tried under the federal statute in
district court.”” The federal statute provided:

Whoever, under color of any law, statute, ordinance, regulation, or
custom, willfully subjects, or causes to be subjected, any inhabitant of
any State ... to the deprivation of any rights, privileges, or immunities
secured or protected by the Constitution ... or to different punish-
ments, pains, or penalties, on account of such inhabitant being an alien,
or by reason of his eolor, or race . . . shall be fined not more than £1,000,

or imprisoned not more than one year, or hoth. Color of law means



78 RACE, LAW, AND AMERICAN SOCIETY

acting under governmental authority or In their official capacity as

officers.®®

Screws, Jones, and Kelley were convicted. They were never
charged or tried for murder under state law. Screws and his accom-
plices appealed their convictions. The officers argued that the federal
statute was unconstitutional and it should not apply to them. Screws
et al reasoned that the phrasc “color of law” only applied to the
actions of governmental officials who were behaving appropriately.
The murder of Hall, while handcuffed, was inappropriate behavior
for law enforcement officers. Thus, they were not acting under color
of law and so the statute should not apply to their actions. The
federal appellate court upheld the convictions.™ However, upon
appeal to the U5, Supreme Court, their convictions were
overturned.”™

In Screws v United States, the U.S. Supreme Court rejected the
color of law argument.*” But the Court found that there was no evi-
dence that Screws, Kelley, and Jones intended to kill Hall.*** The
Court overturned the convictions and ordered a new trial. Screws
was retried. This time he was found not guilty of the murder of Hall.
He later ran for office and was elected to the Georgia State Senate.
Repeatedly, Blacks would find little protection from police brutality.
The Serews requirement of proving intent to do harm while acting
under “color of law” would remain an obstacle to justice for many
vears.” However, the civil rights legislation enacted during the post-
Civil War era continues to provide the basis for a remedy when state
prosecutors refuse to take legal action. Blacks are in an ongoing
struggle with those clements in law enforcement who take a position
similar to that of the overseer responsible for maintaining racial

boundaries.**

Unreasonable Search and Seizure;
Mapp v, Okis
In Mapp v. Obio (1961), the Supreme Court was presented with a

case of unreasonable search and seizure that changed criminal law.**
Dollree Mapp, a Black single parent, rented a room in her home to a
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boarder, The man was secretive about his travel and plans. He told
her he was leaving for a long trip. Mapp stored his belongings in the
basement. On May 23, 1957, three Cleveland, Ohio, police officers
arrived at her home.™ The police wanted information about a person
hiding out in her home who was wanted for questioning in connec-
tion with a recent bombing. The officers demanded admittance to
the home. Mapp telephoned her attorney, who advised against it.
Mapp refused the officers admittance to her home. Three hours later
the officers returned with additional force.

The officers pried open the screen door, kicked in and broke the
glass in the door, and reached in and turned the lock. Mapp
demanded to see a search warrant. She was shown a piece of paper
and told it was a warrant. At trial, no warrant was produced by the
prosecution. Mapp grabbed at the paper and managed to hold on to
it long enough to place it in the bosom of her clothing. The officers
grabbed Mapp and knocked her to the floor, retrieving the paper
from her bosom. They handcuffed her and began a search of her
home. The officers dragged her upstairs, where they searched her
dresser, closet, suitcases, photo album, and personal papers, Their
search led to the basement, While searching a chest in the basement,
the officers found pornographic materials. Dollree Mapp was arrested
and charged with possession of obscene literature.

. Mapp was convicted of possession of pornographic materials.
Section 2905.34 of Ohio Revised Code read, in part: “No person
shall knowingly ... have in his possession or under his control an
obscene, lewd, or lascivious book . . . print, [or] picture.” The Ohio
statute provides a fine of “not less than $200 nor more than 82,000
or imprison[ment] not less than one nor more than seven years, or
both.” She was sentenced to imprisonment in the Ohio Reform-
atory for Women for an indeterminate period. The material did
not belong to Mapp and she offered evidence to prove that these
books and pictures belonged to a man who had rented from her
and occupied a room in her home.”” When she learned he was not
going to return or use the room for the balance of the last month
for which he had rented it, she decided to use the room for herself

and to pack up his belongings and store them until he came for
thern.
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Mapp found the boarder’s books and pictures and packed them in
a box with his other belongings. She never looked at these books and
pictures again before they were seized by the police. Her appeals
were denied.” The police violated Mapp’s Fourth Amendment pro-
tection against unreasonable search and seizure. The amendment
states:

The right of the people to be secure in their persons, houses, papers,
and cffects, against unreasonable searches and seizures, shall not be vio-
lated, and no Warrants shall issue, but upon probable cause, supported
by Qath or affirmation, and particularly describing the place to be

searched, and the persons or things to be seized.

Based on an earlicr case, Weeks v. United States (1914), federal courts
punished officers who obtained evidence in violation of the Fourth
Amendment by suppressing that evidence.™ If evidence had been
obtained unconstitutionally, it could be suppressed or excluded from a
federal trial. At this time, the exclusionary rule was not mandatory in
state courts.”™ Thus, if evidence were obtained unconstitutionally, it
would not necessarily be suppressed or excluded from use in a state
court trial. The trial court judge determined what, if any, sanction may
be given to a police officer who abused his authority in obtaining evi-
dence. In Mapp, the trial judge determined that the end, finding the
evidence, justified the means. The officers brutalized her during their
unlawful search for the boarder, There was little evidence that a search
warrant ever existed.” Yet the Ohio Supreme court upheld her con-
viction.** This Black woman’s defiance led police officers and the state
courts to punish her with indefinite imprisonment for possession of
lewd materials belonging to her absent male boarder.

The U.S. Supreme Court was shocked by the arrogance of the
police and state court. It did not examine whether the material was
obscene. Instead, the Court reviewed the manner in which the offic-
ers obtained the evidence. The Court had previously decided in Walf
. Coforads that it would not mandate the suppression of evidence in
cases of Fourth Amendment violations.” However, the times and
composition of the Supreme Court had changed since Walf was
decided in 1949. Moreover, the states had not made sufficient etfort
to address the abuse of overzealous officers.
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The Supreme Court decided in Mapp ©. Obio that a mandatory
Exr.']uxi::-nar_'_.-' rule must be extended to states. The Court stated:
“Since the Fourth Amendment’s right of privacy has been declared
entorceable against the States through the Due Process Clause of the
Fourteenth Amendment, it is enforceable against them by the same
sanction of exclusion as is used against the Federal Government.™*
The r:xc.iuﬁh'mar_y rule a-.iul:-prt:ﬁsed the uncnnﬂlilulinnﬂ|}‘ obtained evi-
dence in Mapp’s home and her conviction was overturned.® The
exclusionary rule acts as a sanction. Without evidence, the prosecu-
tion has little support against a detendant.

Mapp . Obio was a landmark Supreme Court case and a major
victory for Dolree Mapp, a Black woman abused by Ohio police
officers. It is rare for a police brutality case to reach the U.S. Supreme
Court. Countless cases of abuse by law enforcement remain unre-
ported or are surnmarnily dispatched without a written record.” With
the availability of videotaping, the offending actions of police officers
are now recorded more frequently. Testimony by victims can be sup-
ported with videotape evidence. Rapid media response to police bru-
tality cases means greater national attention and in-depth coverage
|?:|-" l'l[.'.‘lﬂ.".‘:'»[_}:;tp{.:'l'}i.r T'Hli_].il_h ;-J.rl[j. l..:u.b].l.: :-Ll]ll_]. l'ICI'WﬂTIK tﬂlt‘r"iﬁiﬁn p]‘ﬂgr';unﬁ. Iﬂ
the more recent past, certain police abuse cases have captured
national headlines and had an impact on American society. The cases
of Rodney King, Alberta Spruill, and Abner Louima are three dis-
ti.['ll:t CKELmP]L‘H l'_'.lf‘ I_“_'I'HK'.{: "n-’iu],[.:l'll:(: ag}linst E].‘.-ll'.'.k.':'-.

Rod ney King

On the evening of March 2, 1991, Rodney King, a Black man, was
suspected of driving under the influence. King was beaten by
members of the Los Angeles Police Department following a high-
speed chase on the Altadena Highway*” He pulled the car over in a
park area. Upon exiting the car, King initially refused to lie prone on
the ground as instructed by the police officers. They used force to get
him to lie down. After he was handcuffed and still lving on the
ground, the officers beat him with clubs, stomped on him, and
shocked him with electric tasers. The excessive force used by police

officers against King was captured on an amateur videotape. Officer
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Laurence Powell wrote: “T havent [_u'c] beaten anyone this bad in a
long time."™® King was treated for a fractured leg, multiple facial
fractures, and numerous bruises and contusions.® Officers Stacey
Koon, Ted Briseno, Roland Solano, and Powell were charged with
assault with a deadly weapon and excessive use of force by a police
officer. However, even with the videotape evidence of abuse, a jury
comprising 11 Whites and an Asian acquitted the officers.2®

The acquittals were met with outrage from the Black community.,
Mass uprisings erupted, resulting in more than §1 billion in property
damage, at least 40 fartalities, over 13,000 arrests, and 2,000 people
injured.?’ Mayor Tom Bradley activated the California National
Guard and President George H. Bush deployed federal troops to Los
Angeles.* The U.S. Justice Department brought an action in federal
court under the Civil Rights Act*® Once again, the lack of justice
for Blacks in state courts required dependence on the Civil Rights
Act in federal courts. In April 1993, after a trial in U.5. District
Court for the Central District of California, the verdicts were
announced. The jury convicted Koon and Powell, but acquitted
Wind and Briseno. There were no riots. Rodney King brought a suc-
cessful civil action that resulted in a monetary settlement.* A com-
mission, chaired by Warren Christopher, was formed to investigate
police abuse in Los Angeles.® The Christopher Commission found
widespread evidence of racism and a failure to reprimand officers
who used excessive force ™

Officers Koon and Powell were sentenced to 30 months in pﬂSUI‘l,
reduced from a possible 70-87 months.*” However, the U.S. court of
appeals rejected the reduced sentences. Koon and Powell appealed
the ruling of the appellate court.” The U.S. Supreme Court granted
review of the case to determine the standard of review governing
appeals from a district court’s decision to depart from the sentencing
ranges in the sentencing guidelines. The 1.8, Sentencing Guidelines
established ranges of criminal sentences for federal offenses and
offenders. In Kson v. United States, the Supreme Court held that
special circumstances could lower the sentence from the 70-87
months of imprisonment as provided under the guidelines.””
However, the Court gave a jumble of reasons and rationale in a split
decision that ultimately ended with a remand of the decision back to
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the trial court for resentencing. Rodney King died on June 17, 2012,
I'he videotape of the horrific beating he received, although years
1 . . 7 " z c
later, remains a symbol of police abuse and the trigger for police
reform.

Alberta Spruill

Alberta Spruill, age 57, was attacked by the police in her home on
May 16, 2003. Spruill was in her apartment in Harlem, New York,
preparing to go to work at the Department of Citywide Administra-
tive Services. At 5:50 in the morning, her door was kicked in by
members of the New York City Police Department. A stun ]_{].’{‘.llﬂd;:
was thrown into the living room. T'welve police officers searched her
apartment looking for drugs. Spruill was handeuffed to a chair. Her
complaints of shortness of breath and chest pains were ignored. The
officers had been granted a “no-knock” warrant, which allows the
police to break into a home or business without notice. But the police
E_:ud raided the wrong apartment. The raid, based on information
from a drug informant, did not uncover any criminal activity. It was
the fifth no-knock raid on the wrong home. All of the victims were
Black. After a fruitless scarch of her apartment, Spruill was taken to
the hospital. She died two hours later of a heart attack. Paolice Com-
missioner Raymond Kelly offered an apology to Spruill’s family and
ordercd an investigation. The City of New York entered into a
private settlement with the Spruill family and ceased using the no-
}:m:ck warrant. However, there was no public admission of racial bias
in the execution of no-knock warrants.

Abner Louima

Abner Louima, a Haitian émigré, was a victim of horrendous abuse.
F_Jn August 9, 1997, Louima was arrested for allegedly participating
i | fight at a nightclub in Brooklyn, New York. He was taken ina
police car to the 70th precinct in Brooklyn. While handcuffed in a
restroom of the precinct, Louima was beaten by police officers and
sodomized with a broken wooden handle of 4 toilet plunger.” The
officers then pushed the stick into Louima’s mouth, brcak_{ng several
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of his teeth. He was then dragged through the precincet as the officers
bragged about having beaten him. Louima was later taken to the
hospital with severe damage to his spleen, intestines, and bladder.
Police Officer Justin Volpe pleaded guilty and was sentenced to 30
years in prison. Louima brought a civil action against the New York
Police Department. The case was settled for $8.75 million. At the
time, Louima's award was the largest settlement for a police brutality
case in New York history.

Abuse in Prison:

Hudvon v, MeMillian

Blacks are disproportionately represented in the prison system. The
majority of corrections officers are White. Given the history of
racism in the administration of justice, the correctional facility is a
combustible arena for discrimination and violence. In Hudson w.
MeMillian, Keith ]. Hudson brought an action against White correc-
tions officers Jack McMillian, Marvin Woods, and Arthur Mezo *
At the time, Hudson, a Black inmate, was serving his sentence in
Angola, a state penitentiary in Louisiana. During the morming of
October 30, 1983, Hudson and McMillan became engaged in
an argument.®? Hudson was placed in handcufts and shackles.
MeMillian then punched and kicked him in the mouth, eyes, chest,
and stomach while Woods held him in place. Mezo, the supervisor
on duty, watched the beating and told the officers "not to have too
much fun,"*

As a result of the beating, Hudson suffered bruises and swelling of
his face, mouth, and lip. The blows to his face loosened his teeth and
cracked his partial dental plate. This type of viclence was not an 150~
lated incident.™ Hudson brought a successful action in federal court,
arguing that the officers violated his Eighth Amendment protection
ag-ajnst cruel and unusual punishment”” The magistrate awarded
him damages in the amount of $800.%* However, the court of appeals
reversed the judgment.” The appellate court agreed that the officers’
use of force was unreasonable, clearly excessive, and a wanton inflic-
tion of pain. However, Hudson could not prevail on his Fighth
Amendment claim because, according to the court, his injuries were
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minor. Upon appeal, the U.S. Supreme Court found in favor of
Hudson. The Court recognized that the power over prisoners must
have some limit. The intentional infliction of pain does not always
result in medical treatment. Morcover, the standard applied to
medical necessity in a correctional facility is much lower than that
applied to private persons.” A corrections officer is not free to harm
an inmate without sanction.

As in Serews v. United States, too often a case of police brutality
ends with the death of a Black or Latino victim at the hands of "I.”u’}ﬁr'::
officers. Those cases include, but are not limited to, Cornel Young,
Jonny Gammage, Anthony Baez, Richard Brown, Patrick Doris-
mond, Tyisha Miller, Amadou Dialle, Anthony Dwaine Lee, and
Prince Jones. As with decades past, all of these cases ended without
an indictment of the officers involved or their acquittal. Once again,
the victims were forced to pursue justice under the Civil Rights Aect.
The cases of Amadou Diallo, Tyisha Miller, and Sean Bell are exam-
med here as examples of police brutality with fatal results,

Amadou Diallo

Shortly after midnight on February 4, 1999, four members of New
York City's Street Crime Unit knocked on the door of Amadou
Diallo’s apartment in the Bronx, New York.® Diallo was born in
Liberia in western Africa to middle-class parents. He moved to New
York City from the French-speaking country of Guinea. He was a
legal resident of the United States. The officers, all White, were Sean
Carroll, Edward McMellon, Richard Murphy, and Kenneth Boss.
The officers wanted to question [Diallo regarding several rapes,
although they had absolutely no evidence against him. Diallo
answered the door. Upon seeing the men, he reached inside his
Jacket to retrieve a wallet for identification. Without any other prov-
ocation, the officers began shooting. They shot at Diallo 41 times,
riddling his body with 19 bullets. Amadou Diallo, aged 22, died on
the vestibule Aoor outside his apartment. His murder led to protests
i New York and news coveragre around the world.

Hundreds of protesters demanded justice for Diallo. Politicians
and celebrities joined with advocates and concerned citizens in
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national protest marches and acts of civil disobedience to demon-
strate their anger with the Diallo shooting. The officers were indicted
on two counts U'I: murd{:r n t]"IL‘ !_\'L‘C{'.IT!{]. [1!'_'}__‘:'TL'L‘ H.F][]. ]‘CC'{]UHS L‘n[l:mg{:r—
ment in the first degree.® Citing negative pretmial publicity, the
officers requested a change of venue. They believed it was not pos-
sible to receive a fair trial in the Bronx. The request was denied by
Patricia Williams, the Black female judge appointed to the case.
However, the officers appealed. Their request was granted by the
New York Appellate Court. The trial was moved to Albany County
in upstate New York. A new judge, Joseph Teresi, a White male,
presided. The officers testified that the shooting was an acaident.
Moreover, they argued that Diallo contributed to his death by not
obeying their orders.

The jury of four Black women and seven White men found in
favor of the officers. The jury dehiberated three days and dehvered 24
verdicts of not guilty on the six charges cach against the four officers.
When asked about the not guilty verdicts, Arlene Taylor, a Black
juror in the case, stated, “It has nothing to do with race.” A White
juror, Helen Harder, said, *Race wasn’t even discussed.” The family
of Dhallo filed a civil action against the officers and the City of New
York.* The case was settled prior to trial. The family agreed to a $3
million settlement. The controversial Street Crime Unit of the New
York Police Department was disbanded.™ Since no criminal Lhability
was found, the police officers were free to resume their roles in law
enforcement.’ Diallo's body was returned to Africa for burial. A
commmission created to study the incident found the officers had not
overreacted * The commission deemed 41 bullets an appropriate
response to Diallo’s reaching into his pocket.

America’s history of racial bias and denigration of Blacks contin-
ues to l}]ﬂ.}f a ]‘ﬂ}]L' iI1 I“}]"ICL' hrut:ﬂit}-‘ CABCH, Il1 I_'IH[t:‘I{'.LIl[-J.],', th[:. rnurdr.:r' 'Df
Amadou Diallo evidences the learned assumptions of race, power,
and place. First, there is an assumption that a Black man should have
known that the unknown White men in the vestibule of his apart-
ment t]Ui](iiTlg 'i.l'] i I?Tﬂ({{?miﬂ}]ﬂﬂ}" BiEl(’.]{ Q.ﬂmmuﬂit}’ must hﬂ con-
ducting official business or participating in some illegal enterprise. It
matters not. Whatever their business, a Black person is assumed to
realize immediately that these White men bring with them the
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inherent power of life and death and therefore Blacks bow down and
scek the lowest position possible. The appropriate Black behavior,
based on slavery and Plessy, is to genuflect, presume they are in posi-
tions of authority, and show deference. Diallo, an African, did not
know to fall to the ground upon sceing White men at his door. A
Black man who does not genuflect immediately to White men is pre-
sumed to be dangerous. Thercfore, the officers feared for their lives
when confronted with this slender 22-year-old Black man and shot
him 19 times. The New York Police Department initiated cultural
training and mandatory race relations courses following the protests.

Tyisha Miller

On December 28, 1998, Tyisha Miller, a Black young woman of 19,
was headed home to Rubidoux, a small, predominantly Black town
in California, when the tire on her car went flat, She d;ove to a con-
venience store in the predominantly White city of Riverside to get
air for the tire. However, the air pump at the convenience store was
out of order. She tried to drive to a nearby gas station. The tire was
n:!utatld}r losing air. Miller called her friends for help. While waiting in
the car for her friends to arrive, she fell asleep. Miller placed a loaded
380 semiautomatic pistol in her lap for protection. It was dark and
the neighborhood where she was parked was somewhat dangerous.
About an hour later, one of Miller's cousins and a friend arrived to
assist her. However, Miller was locked in her car asleep with music
playing on the radio. They saw the gun on her lap. But Miller would
not respond to the knocks on the window. The cousin and friend
Thnught Miller was foaming at the mouth and necded medical atten-
ton. They called 911, reporting Tyisha to be unconscious and in
need of a doctor; they alse stated that she had a gun.

Four police officers from Riverside arrived, as well as an amby-
lance. The police were called because of the 911 report of Miller
having a gun. Police knocked on the windows of Miller’s car. She did
not respond. They broke the windows in an effort to retrieve the
gun. Two of the officers say Miller reached for her pistol; two said
they were not sure whether she reached for the gun. The four River-
side officers—Daniel Hotard, Paul Bugar, Michael Alagna, and
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Wayne Stewart—fired 27 shots into the car. Twelve bullets hit and
took the life of Miller. All four officers were White, Two officers
were still on probation as “rookics” at the time of the shooting.* The
Riverside police have not released tapes or transcripts of the 911 call
or of the radio communication among the officers. However, the
City of Riverside released the autopsy report showing that Miller was
lepally drunk. On May 6, 1999, the Riverside District Attorney's
Office stated that it had clected not to prosecute the officers. The
officers were terminated after a review by the Riverside Office of
Internal Affairs. They appealed the terminations.

Sean Bell

On November 26, 2006, in an incident reminiscent of the Amadou
Diallo case, Sean Bell, a 23-vear-old Black man, was shot 50 times
by undercover police officers and struck four times. Bell was leaving a
bachelor party with three friends the might before he was to marry
the mother of his two children. Bell was killed and two of his friends
in the car were wounded, one critically. Joseph Guzman, aged 31,
was seated in the front seat and shot at least 11 times. Trent Bene-
field, aged 23, was in the back scat and shot three times. One of the
otficers involved in the shooting fired his weapon 31 times, emptying
a full 9mm magazine and reloading. The officers claim there was an
imminent threat. However, the evidence indicates that Bell and the
others in the car were unarmed. The officers had been drinking at
the bar as well. They were acquitted at trial. Administrative actions
were taken within the police department. Under pressure from the
pl.t]::ulj::T the New York Police T)t:partmr.:n‘r intiated a I_'.n:ﬂin;t}' to test for
drugs and alcohol following a shooting. Such a policy had been
established for all other municipal employees.

People of Color Excluded from Juries

Special slave courts adjudicated civil issues involving other slaves and
free Blacks. In 1791, free Blacks in South Carolina petitioned the
state lepislature to repeal provisions of the Negro Act, which
deprived free Blacks in South Carolina of
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rights and privileges of citizens by not having it in their power to give
testimony on vath in prosecutions on behall of the state; from wﬂich
culprits have escaped the punishment due to their atrocious crimes, nor
can they give their testimony in recovering debts due to them, or in
establishing agreements made by them within the meaning of the
Statue of Frauds and Perjuries ... whercby they are subject to great
losses and repeared injuries without any means of redress. [TThey are
debarred of the rights of free citizens by being subject to a trial 15'1'Fh0r.|t
the benefit of jury.?*

Legal issues involving people of color were litigated, without
them, before state and federal courts. Slave tribunals had no right of
appeal. -

Whites had long concluded that people of color were not capable
of standing in judgment of Whites. Even after the Thirteenth and
]?f.‘-luffﬂﬁﬂth Amendments were passed, Blacks were disfranchised
from the court system because these rights were sporadically enforced
by the Supreme Court. Justice was a brilliant idea on Ifu;lper that
rarely ever manifested in practice. The Court revealed:

Slavery, when it existed, extended its influence in every direction,
depressing and disfranchising the slave and his race in every possible
way. Hence, in order to give full effect to the National will in abolish-
ing slavery, it was necessary in some Wway to counteract these various
disabilities and the effects flowing from them. Merely striking off the
tetters of the slave, without removing the incidents and consequences of

slavery, would hardly have been a boon to the colored race.

In Strauder v. West Firginia, the Court held that a law of West
Virginia limiting jury selection to White male persons, 21 vears of
age and citizens of the state, was a diserimination that implied a legal
inferiority in civil society, “lessened the security of the right of the
colored race, and was a step toward reducing them to a condition of
.*s:;:l'vill'c}f.:"i“R "The Court could define the problem and elaborate the
principle. In Carter «. Texas, decided in 19200, the Court stated, with
respect to grand juries:

: ;
Whenever by any action of a State, whether through its legislature,

thruugh ILs COurts, or thn‘rugh its executive or administrative officers, all
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persons of the African race are excluded, solely because of their race or
color, from serving as grand jurors in the criminal prosecution of a

person of the African race, the equal protection of the laws is denied.™

Unﬁ:-rrunut::h', state courts continued to exclude Blacks ﬂUmjllrl(‘.s,

In Swain v. Alabama (1908), Robert Swuwin, a Black man, was
indicted in Talladega County, Alabama, for the rape of a 17-year-old
White girl, convicted by an all-White jury, and sentenced to death ™
Swain appealed the conviction, arguing that he was denied equal
protection by the stare’s exercise of peremptory challenges to exclude
Blacks from the petit jury.®™ The prosecutor in Swain used his per-
emptory challenges—challenges that may be used to strike potential
jurors from the jury pool without indicating any particular cause, to
strike the six Black potential jurors. The Alabama courts affirmed the
conviction as did the U.5. Supreme Court. According to the
Supreme Court, Swain needed to prove purposeful discrimination.
The Court noted that the equal-protection clause placed certain
limits on the state’s exercise of peremptory f.}m]]r_'nguﬁ. Unﬁ':rtulmttl}f,
those limitations did not rise to the level of a violation in Swain’s
cane, ™

The Supreme Court held that a prosecutor may use peremptory
strikes to eliminate all members of the accused’s race from the jury
and said that the fact that “no Nugmcﬁ had ever served on a petitju_r}'
in Talladega County did not show a perversion of a peremptory
strike system ... where the record failed to show when, how often,
and under what circumstances the prosecutor” excluded the potential
jurors.”” The Court sought a balance between the prosecutor’s his-
torical privilege of peremptory challenge free of judicial control and
the constitutional prohibition against excluding persons from jury
service on account of race.””* In the end, despite America's history of
racial discrimination, the Court chose not to scrutinize the prosecu-
tor’s actions.”™ The burden on the defendant to prove intent to dis-
criminate  effectively  undermined arguments  alleging  racial
discrimination in jury selection.

The Court was forced to grapple with the wholesale exclusion of
Blacks from juries by recalcitrant state trial court judges and court
officials. When Black defendants challenged the exclusion of Blacks
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from grand and petit juries, court officials testified to the paucity of
qualified Blacks fit to serve on a jury in their counties.” In Norris ©.
Alabama, the clerk of the jury commission had been given wide dis-
cretion to determine who was a qualified juror.” However, no person
of color had ever served as a juror during the entire history of Jackson
County.” The Supreme Court, in Norris, noted that the population
consisted of “a large number of negroes in the county.... Men of
intelligence, some of whom were college graduates ... including
many business men, owners of real property and huuseholders.""“-?
The Court reversed the conviction of Norris and remanded the case
back to the trial court for a second trial. Despite numerous decisions
of the Supreme Court denouncing exclusion of Blacks from jurics,
the practice continued.

Modern Jury Exclusion:
Ration v, Ker:m.-.u{j.-

In Baton 2. Kentucky, decided in 1985, the Court was once again
faced with the exclusion of Blacks from a criminal jury.® Blacks have
struggled to secure their rightful place on American juries for nearly
a century.™ Tn Batson, the trial court of Jefferson County, Kentucky,
allowed the prosecutor to strike all of the Blacks from th-ejur_}-'. _]am;,s
Kirkland Batson, a Black man, was charged with second-degree bur-
glary and receipt of stolen goods. The defense counsel representing
Batson and the prosecutor were allowed to strike potential jurors for
cause if they demonstrated bias. 2 However, counsel wnrru.pmvided
with a mechanism referred to as the peremptory strike, which
allowed an attorney in the case to strike a potential juror withour
cause.

The prosecutor in Batson used his peremptory challenges to strike
all four Black persons, which resulted in a jury composed only of
White persons. Defense counsel moved to discharge the jury, partly
on the ground that the prosecutor’s actions violated Batson'’s right to
¢qual protection of the laws under the Fourteenth Amendment. The
trial court judge denied the motion. The “judge observed that the
parties were entitled to use their peremptory challenges to ‘strike
anybody they want to.”* Batson was tried and convicted on both
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counts. He appealed. The Kentucky appellate courts, relying on
Swain v. Alabama, affirmed the trial court. Batson had not provided
any evidence of purposeful discrimination.

Finally, the UL.5. Supreme Court overruled Swam v, Alzbama. s
‘The Court held that the equal-protection clause forbids a prosecutor
from using the peremprorily challenge to reject potential jurors solely
on account of their race or on the assumption that Black jurors as a
group would be unable to consider the prosecution’s case against a
Black defendant impartially.® The Court also stated that a criminal
defendant did not have to prove repeated instances of discriminatory
conduct. Morcover, once a defendant made a prima facie showing,
the burden shifted to the prosecution to present a neutral explanation
for striking that juror. The Court reaffirmed the principles of
Strauder v. West Virginia ™ Despite the ruling in Batson, Blacks con-
tinue to wrestle with racial discrimination in jury selection.?®

Black Witnesses: Blyew v United
Stater and lamilton v. Alabama

As with the case of Celia, Blacks were precluded from the witness
box during slavery as well as after slavery was abolished. Whites con-
sidered themselves beyond the judgment of Blacks or any other race
of people. Thus, the testimony of a Black, Asian, or Native Ameri-
can witness could not convict or bind a White party in a legal matter.
In Blyew v United States, the U.S. Supreme Court affirmed this
position. The Court acknowledged that the crimes in Blyew v. United
States were atrocious.™ On the evening of August 29, 1868, two
White males, Blyew and Kennard, set out to murder Black people.
These murders were committed in response to the passage of the
Fourteenth Amendment on July 20, 1868,

Blyew and Kennard arrived at the cabin of Jack Foster, a Black
man, and his family.”” They then took an axe and brutally murdered
Foster, his wife, Sallie Foster, their 17-year-old son, Richard Foster,
and BSallie Foster's @)-ycar-old blind mother, Lucy Armstrong.*
*Lucy Armstrong was wounded in the head, which was cut open.
Jack Foster and Sallie, his wife, were cut in several places, almost to
pieces.”™ Richard Foster died two days after the attack. While he lay
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dying, Foster gave a dying declaration accusing Blyew and Kennard
of the crimes. Two voung girls, one aged ten years and the other 13,
escaped. Laura Foster was a witness.™

The state of Kentucky did not allow Blacks to testify against
Whites. The Kentucky law stated:

That a slave, negro, or Indian, shall be a competent witness in the case
of the commonwealth for or against a slave, negro, or Indian, or in a
civil case to which only negroes of Indians are parties, but in no other

case, ™

The Kentucky statute forbade “the testimony of colored persons
either for or against a white person in any civil or criminal cause to
which he may be a party.”™ Blyew and Kennard were indicted in
Kentucky for the murder of Tucy Armstrong. The case was removed
from state court to federal court under authority of the Civil Rights
Act. Blyew and Kennard were found guilty of murdering Lucy Arm-
strong. They appealed, arguing that the Civil Rights Act did not
apply and that evidence provided by Lucy Foster was inadmissible
under the Kentucky statute.

The Court found that the federal government did not have juris-
diction and removed the case back to the courts of Kentucky. Under
the Civil Rights Act, the United States had exclusive control of
certain race cases. Specifically, the act is triggered by crimes and
offenses committed against the provisions of the act

and of all causes, civil and eriminal, affecting persons who are denied, or
cannot enforce in the courts ar judicial tribunals of the State, or locality,
where they may be, any of the rights secured to them by the first section
of the act,**

The act then provides for removal into the federal courts of any suit
or prosecution, civil or criminal, which had been, or might hercafter
be, commenced against any such person for any cause whatever.

The U.S. Supreme Court recognized all of these federal protec-
tions. However, the Court narrowly interpreted the statute’s lan-
guage—"atfecting persons.” In doing so, the Court reasoned that the
Civil Rights Act was applicable only to parties because they were
directly affected by a crime. Witnesses were not covered within the
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“aftecting person” provision. Thus, Laura and Richard Foster, as wit-
nesses, were not affected persons within the meaning of the statute,
Without an affected person involved in the case, the Civil Rights Act
was not applicable. Since the Court determined that the Kentucky
law did not violate the Civil Rights Act, the case had to be moved
back to Kentucky for trial. However, under the Kentucky law, Laura
Foster could not testify against Blvew and Kennard.

The Court decided the deceased victim, Lucy Armstrong, was not
an affected person. In fact, the Court stated:

In no sense can she be said to be affected by the cause. Manifestly the
act refers to persons in existence. She was the vietim of the frightful
outrage which gave rise to the cause, bur she is beyond being affected

by the cause itself, "

Theretore, Laura Foster, the only living witness to the murder of her
family, was precluded by state law from testifying because she was
Black. Richard Foster's dying declaration was inadmissible evidence
under that same law because he was Black. Essentially, the Supreme
Court undermined the Civil Rights Act and supported a state’s
ability to preclude witness testimony based on race. Blyew and
Kennard murdered four persons in cold blood and were never pun-
ished for the crime. For nearly a century following the Blyew case,
Blacks remained unable to testify against Whites in statc courts
across the South.

By the mid-twentieth century, Blacks gained access to the witness
stand. However, Lliscrimjnamr}' treatment by judges, prosecutors,
and court personnel became an obstacle to justice. In Hamilton v.
Alabama (1963), the Supreme Court was faced with another relic of
slavery. Mary Hamilton, a civil rights organizer, was before an
Alabama court on criminal charges™ and took the stand to testify in
her own defense. In addressing her, the prosecutor referred to her as
“Mary,” her first name. The cross examination was as follows:

Cross examination by Solicitor Rayburn:

(). What is your name, please?

A.: Miss Mary Hamilton.,

). Mary, I believe—you were arrested—who were you arrested by?
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A.: My name is Miss Hamilton. Please address me correctly.

(.- Who were you arrested by, Mary?

AT will not answer—

Attorney Amaker: The witness's name 15 Miss Hamilton.

A.:—vyour question until T am addressed correctly.

The Court: Answer the question.

The Witness: I will not answer them unless T am addressed correctly.
The Court: You are in contempt of court—

Attorney Conley: Your Honor—your Honor—

The Court: You are in contempt of this court, and you are sentenced
to five days in jail and a fifty dollar fine. ™

Mary Hamilton was found in contempt, fined, and jailed. The trial
court applied a state law that allowed a finding of contempt if a
witness diminished or disrespected a judicial tribunal. ™

Hamilton filed a writ of habeas corpus to gain her freedom. The
Alabama Supreme Court denied her appeal and ignored the attor-
ney's disrespect in calling Hamilton only by her first name. She
appealed. The U.S. Supreme Court reversed her conviction for con-
tempt. The Court referred to this disrespect as a relic of slavery.
During slavery and segregation, Whites refused to refer to Blacks by
their full names or acknowledge their professional titles. Only White
witnesses were given the dignity of being called by their first and last
names.

Segregated Courtrooms:

Jehnson v, Virginia

Blacks had to attack the blatant disrespect shown them under law
and by court officials. Courthouses were segregated places. Specta-
tors were required to sit in the section designated for their race. In
1963, Ford T. Johnson, Jr., a Black man, refused to sit in the
“colored section” of the traffic court of Richmond, Virginia.* When
Johnson arrived at traffic court he sat in the section of the courtroom
reserved for Whites only.* The bailiff requested him to move to the
section of the courtroom designated for him. Instead, Johnson said
he preferred to stand and then stood in front of the counsel tables
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with his arms folded. The traffic court judge directed Johnson to be
seated. He refused. Johnson was found in contempt of court,
ﬂr[ﬂstﬂf_{, :‘]ﬂd (_'.[]f'l'l-'i['.rud.

Johnson appealed. The Virginia appellate courts upheld the con-
viction. Johnson appealed to the U.S. Supreme Court. In j.s&:f.rmn .
Virginia, the Court stated: “Such a conviction cannot Rlﬁm_i, ffﬁr it is
no longer open to question that a State may not constitutionally
require segregation of public facilities.”™™ This 1963 case lcfl to Idm
desegregation of courthouses and other state government Ifamhtufs,
People of color were no longer physically segregated in court.
However, discrimination in the treatment of Blacks within the court

system continued unabated.

Segregated Prisons— Then and Now:
Lee v, Washington and

Jebnsen v California

Jails and prisons remain a vestige of government-imposed racial seg-
regation. During slavery, enslaved Blacks convicted of crimes were
not imprisoned because their labor was too valuable. Instr;ad,_ con-
victed slaves were beaten and returned to their labor.™ The jail and
prison populations comprised White inmates. ™ After slaverl}-' Wils
abolished, Blacks were imprisoned in great waves, especially in l:l:u:
South, Prison officials believed that White inmates should not suffer
the insult of being housed with Blacks. Moreover, racial segregation
was thought essential to preventing Whites from harming Blacks.
Brown v. Board of Education, the Supreme Court’s school dr;ﬁ::gn?gfl'
tion decision of 1954, had little effect on racial segregation in jails
and prisons.”™
In Lee v Washington, the constitutionality of m{:i:{l]y su:gra;_a_ljated
prisons was placed before the Supreme Court for the first tll'l:ll,:.""“ As
late as 1968, Alabama's prisons, jails, and medical facilities for male
and female inmates were racially segregated. Inmate Caliph Wash-
ington brought an action against the prison system.™™ ‘Nashingrf:m
led a class-action alleging that an Alabama statute requiring riwlall
segregation of inmates violated the equal pmn_:ctiun i'._]ﬂ.}mc n}.the
Fourteenth Amendment.™® Alabama’s Commissioner of Corrections
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Frank Lee argued that racial tensions in maintaining security, disci-
pline, and order required the separation of the races.™ On appeal,
the Supreme Court ruled in Lee v, Washington that Alabama’s statute
scgregating the races in prisons and jails violated the Fourteenth
Amendment.” The Court ordered that “Ta]ll facilities in the
minimum and medium security institutions, incl uding Draper Cor-
rectional Center and Julia Tutwiler Prison for Women .| [be] com-
pletely desegregated within six months.™ The maximum-security
prisons were allowed a more gradual desegregation.

The desegregation process actually took many vears. On Septem-
ber 9, 1971, inmates at Attica Correctional Facility in Attica, New
York, begin a four-day uprising. Forty people died, including hos-
tages. Racially prejudiced correctional officers, overcrowding, and ill
treatment of inmates led to the riot and brought national attention to
racial issues within America’s prison system.

In 1973 the Court of Appeals for the Eighth Circuit decided the
Kansas City, Kansas, prison case of [1.§. . Wyandotte ™ The correc-
tional system in Wyandotte County segregated inmates based on
race. Inmates were separated into the West Tank and East Tank
areas of the prison facility. Whites were assigned to the West Tank
and Blacks to the East Tank.” The 1.8, Department of Justice
brought an action against the facility, calling for the termination of
segregation in the prison because it violated the Fourteenth Amend-
ment. The Wyandotte Correctional facility, a state entity, argued
that racial segregation was necessary to maintain order in the
prison.* The appellate court ruled: “We need not labor the point
that a State may not constitutionally require segregation of public
facilities ... the principle is as applicable to jails as to other public
facilities,”" The Supreme Court rejected the facility’s argument and
affirmed the decision of the appellate court.™ Prisons are public
places and must be desegregated. The threat of violence between the
races does not justify segregating inmates,

Racial segregation in jails and prisons remains a controversial
issuc. The U.S. Supreme Court addressed the issue as recently as

2005, The California Department of Corrections maintained an
unwritten policy of racially segregating male prisoners. The prisoners
were placed in double cells for up to 60 days each time they entered a
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correctional facility as a new prisoner or a transteree. Garrison
Johnson had been incarcerated since 1987 and, during that time, had
been housed at a number of California prison facilities.”” Upon his
arrival at Folsom Prison in 1987, and each time he was transferred to
a new facility thereafter, Johnson was double-celled with another
African-American inmate. Johnson, an African-American inmate in
the custody of the California Department of Corrections, brought a
pro se race discrimination action in federal court. He alleged that the
segregation policy violated his equal-protection rights under the
Fourteenth Amendment.™ After years of attempting to access
justice, Johnson's argument was heard and dismissed.™

As in prior decades, the Califormia Department of Corrections
argued that its racial segregation policy was necessary to prevent vio-
lence.” The trial court found in favor of the Department of Correc-
tions.” Johnson appealed. The appellate court ruled in favor of the
correctional facility as well.” Johnson then appealed to the U.S,
Supreme Court. He argued that the trial court erred in failing to use
the strict scrutiny standard. Strict scrutiny is the most rigorous legal
test to overcome, It is applied to determine whether the use of race
by a governmental entity is constitutional. The trial court in fobnsen
v. California applied a test known as the Turmer standard.*® Under
Turner, the correctional facility needed only to demonstrate that
there was no “common-sense connection” between the segregation
policy and prison violence. The state appellate court upheld the use
of the Turner test. Ht}wr_'x-'t:r, the Suprcmc Court [n;:j{:v:;.t{:d the argu-
ment of the California Department of Corrections and reversed the
decision of the lower court.

The Court ruled that the strict sL:ran}-‘ test must be applic[‘l in
Jobusen v, California ™ The Turner test was appropriate mainly for
adjudicating prisoner cases involving issues such as inmate-to-inmate
communication, freedom of speech issues, and inmate marriages.™
However, strict scrutiny is the proper standard of review for cases
involving a governmental use of race.™ Prison officials also argued
that deference should be shown to those officials managing the
prison; their experience with handling inmate matters and “common
sense” judgment placed them in a better position than the Court to
know when racial segregation was appropriate. ™ This argument was
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rejected by the Supreme Court as well because, given America's
history of race discrimination, racial segregation by a governmental
entity was immediately suspect, ™ However, the E:GUI'[ would not
render a decision on the merits of the case. Instead, Johnson v. Cal-
,;f.f}rm";z was remanded back to the trial court for a new trial. The
Supreme Court directed the trial court to adjudicate the matter in
light of the requirements under the strict scrutiny analysis.

Racial l"mﬁ]illg

Racial profiling and “stop and frisk” are far from a recent phenome-
no. During slavery, patrols of deputies and bounty hunters searched
for fugitive slaves. Slaves on plantations were watched closely for anv
signs of escape plans or uprising. State laws limited interaction
between free and enslaved Blacks. Laws also restricted the number of
enslaved Blacks allowed to legally assemble at any given time.
Written permission was required for slaves to travel off the planta-
tion. White overseers and, after slavery, local law enforcement kept
-.+..'ur-::h over Blacks to cnsure that they staved “in their place” (see
Chapter 4). Incarceration under discriminatory Black Code laws and

even lynching were punishments awaiting Blacks accused of making
trouble for Whites.

Stop and Frisk: Terry o Obis

In the late twenticth century, law enforcement was given inordinate
power over Black communities in the form of the “stop and frisk”
activity established in Terry v. Obis. ™

Un October 31, 1963, John Terry and Richard Chilton, two Black
men, were standing on a corner in downtown Cleveland, Ohia, at
2:30 in the afternoon. McFadden, an undercover police detective,
watched Terry and Chilton look into a store window and then confer
several times at the corner, ™ They were joined by a third Black marn,
Katz. McFadden testified later that the men :Jlt::manrh-' looked into
the store window and then returned to the corner apﬁroxinmteh’ L
dozen times. ™ McFadden had been a policeman for 39 vears un:'1 a
detective for 35 years.”™* At the time, he had patrolled that vicinity of
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downtown Cleveland for 30 years. He was assigned specifically to
look for shoplifters and pickpockets. McFadden testified at trial that
he had developed a routine habit of observing people in the area. e
stated that Terry and Chilton “didn’t look night to me at the time.”
I'I'r"ICFﬂddC]'I_ }1}1';1 NCYCT 30CT th[.:ﬁ-[.'. thrn;,'r.: El'.-l['.k TTILCTE I_'.IT.IUI" i T]"IIIH
encounter.

McFadden suspected the two men of “casing a job, [for] a stick-
up.”™” He added that he feared “they may have [had] a gun."®
McFadden followed Chilton and Terry and saw them join Katz
down the street. He approached the three men, identified himself as
a police officer, and asked their names.” The men had not commit-
ted any crime. He had not received any complaints from the store
He was unable to say what drew his eye to them ** After McFadden
asked their names, the men “mumbled something,” at which point
McFadden grabbed Terry, spun him around, and patted down his
clothing.*? McFadden felt a pistol. He ultimately removed a .38-
cabiber revolver from Terry's pocket.

McFadden proceeded to pat down Chilton and Katz. He discov-
ered another revolver in Chilton's overcoat, but no weapons were
found on Katz. The men were arrested. Terry and Chilton were
charged with carrving a concealed weapon.® The tnal court judge
denied the motion of Terry and Chilton to have the weapons sup-
pressed.” Terry and Chilton were convicted and sentenced to three
vears in prison.” Terry appealed his conviction, arguing that McFad-
den acted without probable cause in violation of the Fourth Amend-
ment, ™ which protects against unreasonable searches and seizures by
povernment officials. ®7

Upon appeal, the Supreme Court afhirmed Terry's conviction.
Although McFadden did not have probable cause that a crime had been
committed, the Court supported his search of Terry. The Court con-
firmed the conviction using the rationale of fear. As the population of
major cities became mainly composed of minorities, they were seen as
growing in dangerousness. The Supreme Court stated: “In dealing with
the rﬂl‘}idl}f ul]fu!{ling and often d;angcr{:us situations on i'.it}-' sireets, the
police are in need of an escalating set of flexible responses.™*

Based on the 7erry decision, a person can be stopped and trisked
by law enforcement “upon suspicion that he may be connected with
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criminal activity.™ Having police officers pat down a Black adult
woman, man, and their children is considered by the Court to be “a
mere ‘minor inconvenience and petty indignity,” which can properly
be imposed upon the citizen in the interest of effective law enforce-
ment.”* The trigger for a “stop and frisk” is merely the police offic-
er’s suspicion that he or the public may be in danger of imminent
harm.** Given the segregated backgrounds of Blacks and Whites in
America, a fecling of “reasonable suspicion” may simply be an offic-
er's discomfort with being a minority within the Black community or
basic fear of other races and ethnic groups. ‘

With this new-found authority would come police abuse. The
Court summarily dismissed arguments that unfettercd pOWer to stop
and frisk a suspicious-looking person would increase tensions
between the Black community and police officers.’ Humiliating a
countless number of Blacks with futile searches meant little to
nothing when one such scarch might produce admissible evidence.
Chief Justice Earl Warren, writing on behalf of the Court, stated:
"The wholesale harassment by certain elements of the police com-
munity, of which minority groups, particularly Negroes, frequently
complain, will not be stopped by the exclusion of any evidence from
any criminal trial.”* The Court accepted the premise that Blacks
would be harassed as a consequence of granting police authority to
stop and frisk.

Police authority to stop and frisk had little to no boundary. An
officer needed only to state there was a reasonable suspicion of harm.
The cvidence found on the suspicious person would not be sup-
pressed. Thus, a mainstay of the Fourth Amendment—the exclu-
sionary rule—was not provided. This rule, long recognized as a
deterrent to lawlessness in other cases, no longer applied. ™ Thus, the
decision in Terry v Obis opened the floodgates for racial harassment
and profiling. America’s history of racism and police bias toward
Blacks was ignored.” Instead, the Terry Court charged the judiciary
to devisc other remedies to curtail abuses of the stop and frisk
procedure,

The reach of Terry v. Obio has been extended.™ In the Terry case,
McFadden asked the men their names. ] ‘erry  “mumbled
something.”*
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Stop and Frisk Policies

Police can now arrest any person who refuses to provide identifica-
tion upon request by law enforcement.™ Due to racial discrimination
in housing and other economic factors, predominantly Blacks and
Latinos live in concentrated arcas within America’s cities (see
Chapter 6). Unfortunately, neighborhood demographics have
enabled racial profiling by police. Once a community 1s labeled a
“high crime area,” walking or standing is considered suspicious
behavior triggering a stop and frisk procedure by police officers. ™ In
a “high drug area,” the police are free to search the driver, passengers,
and entire car even for the slightest traffic violation. ™!

In New York City, the stop, question, and frisk policy of the New
York Police Department (NYPD) resulted in the stop and search of
over 683,724 people in 2011 alone. Eighty-five percent of those
stopped were Blacks and Latinos. A class-action lawsuit was filed on
behalf of those persons stopped by police. The city moved to dismiss
the lawsuit. However, Federal Court Judge Shira Scheindlin will
allow the case to go forward. The suit includes all persons unlawfully
stopped and frisked from January 2005 to 2011.

The NYPD defends its tactic as a necessary measure to prevent
crime by finding illegal guns. In May 2012 a federal judge ruled that
many of the stops were unconstitutional intrusions of individual
privacy in violation of the Fourth Amendment. Police are not per-
mitted to scarch a person’s pockets based on a hunch or performance
quota. Based on Terry v. Obis and the ensuing cases, an officer may
conduct a pat-down search if there is reasonable suspicion of immi-
nent danger, such as a belief a person is carrying an illegal weapon.

To extend their search to inside the pocket, or order a detained
person to empty their pockets, requires probable cause that a crime
was or is about to be committed. The police often report that the
person made “furtive” movements, which is then used as the basis for
probable cause to search further. Furtive movements could be back
talk, a look, hand movement, or an imagined sense of danger. These
searches have found illepal pun possession in less than 1 percent of
cases. VWhen pm:lu:t:i are searched it is I]‘UHSL‘HSii}ﬂ of srall amounts of

marijuana that has led to arrests. New York Governor Andrew
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Cuomo has proposed decriminalizing possession of small amounts of
marijuana. In June 2012 thousands in New York City participated in
a silent march to protest against the NYPD's abuse of stop and frisk.
The protest march ended at the home of New York City's mayor,
Michael Bloomberg.

Profiling Immigrants:

Arizong v. United States

Arizona enacted the immigration law 8.B. 1070, The law was meant
to quell illegal immigration by authorizing local police with immi-
gration powers previously held only by the federal government’s
Department of Immigration and Naturalization (INS). The United
States sued Arizona. In Arizena v. U.S. (2012), the U.S. Supreme
Court upheld the part of $.B. 1070 that allows police to request doc-
umentation to prove the person is in the country legally.* Arizona
borders Mexico. The challenge of illegal immigration has taxed its
public education and health systems while increasing violent drug
and property crimes. Arizona argued that the INS had ignored a
growing illegal immigration problem. Nationwide, protesters charged
that Arizona's law was flagrant profiling of Latinos.

Under Article 1 of the U.S. Constitution, the federal government
has power over immigration. The federal government may preempt
any state law which overlaps into its area. The supremacy clause gives
the federal government a superior position over state and local gov-
ernments. The U.S. Supreme Court ruled Arizona could allow police
to request documentation to prove status only after the person has
been stopped for some other reason. The reason for the stop could be
a pretext, just to discover immigration status.

Justice Antonin Scalia begged the question, “Why can’t a state
protect its own borders?” and then wrote of the Framers' intent.
Arizona enacted this law for Hispanics. However, illegal immigrants
come to the United States from Europe through our Canadian
border. Tourists from Asia intentionally overstay their visas. Africans
secking political asylum, a lengthy process, are without legal status
awaiting a determination. In a nation of immigrants, local police are
now burdened with deciding who looks illegal while fending off
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allegations of racial profiling. During oral arpuments, Justice Sonia
Sntﬂmnynr, whaose parents are from DPuerto Rir.:u, asked about an
Amencan citizen, Ifngging, without a wallet, who has no F_.mﬂf' of
status, America has no citizen database. A person could be detained
for several hours or days attempting to prove he did not commit the
crime of entering the country illegally.

Strip Searches: Florence v Choren
Frecholders of Burfington Couwnty,

MNew Jersey

Under Terry v. Obig, the LS. Supreme Court gave law enforcement
the authority to stop and frisk. Once detained, Arizona v. U.S., gives
local authority to request documentation proving legal entry into the
country. Either circumstance could lead to further detainment. If
taken to the local jail, the Supreme Court in Flarence v, Frecholders
upheld strip searches of persons detained even on allegations of civil
nonviolent reasons.* In  Florence, Albert Florence, African-
American, was in the car with his pregnant wife and son when he
was stopped by a White New Jersey state trooper. The trooper
checked @ computer database and found an outstanding bench
warrant issued for Florence's arrest for failing to appear at a hearing
to enforce a fine. Although Florence showed the official document
proving the fine had been paid, he was arrested anyway.

Albert Florence was held for six days. First, he was taken to the
Burlington County Detention Center and later to the Essex County
Correctional Facility. At the Burlington County jail, Florence was
made to shower with a delousing agent, checked for scars, marks, gang
tattoos, and contraband. Police made him open his mouth, lift his
tongue, hold out his arms, turn around, and lift his genitals. When he
was moved to the second jail, Albert Florence had to remove his cloth-
ing while an othcer looked for body markings, wounds, and contra-
band. Then, an officer looked at his ears, nose, mouth, hair, scalp,
fingers, hands, armpits, and other body openings. He was forced to
shower again, lift his genitals, turn around, and cough while squatting.

On the sixth day of detention, officers discovered Albert Florence
had paid the fine. He was set free. Florence filed a 42 U.S.C. §1983
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Civil Rights action, alleging Fourth and Fourteenth Amendment
violations. He argued that a person arrested for minor offenses
cannot be subjected to invasive strip searches unless prison officials
have reason to suspect concealment of weapons, drugs, or other con-
traband. The U.S. Supreme Court ruled against Florence, finding a
strip search to be legal when the detained person is being plac-te!

within the general jail population. There was no constitutional
viclation,

A nti-Loitering Laws:
Chicagn v, Moraler

In Chicago v. Morales, Blacks and Latinos challenged a Chicago
“gang congregation” statute that prohibited two or more people from
gatheting together in any public place.™ Convietion under this law
was punishable by a fine of up to 8500, imprisonment for not more

than six months, and 120 hours of community service.™ The law
states; '

Whenever a police officer observes a person whom he reasonablhy
believes to be a criminal street gang member loitering in any puhli-c
place with one or more other persons, he shall order all such pErsOns to
disperse and remove themsclves from the area, Any person who docs

not promptly obey such an order is in violation, ¥

[n the statute, loitering was looscly defined as remaining in any one
place with no apparent purpose. :

_l lowever, the city gave no indication of what conduct constituted
loitering. During the three years of the statute’s enforcement
(1992-1995), the police in Chicago issued over 89,000 dispersal
orders and arrested 40,000 people.* The City of Chicago argued
that the statute cffectively lowered gang violence® Defendants
argued that they should be free to loiter. The Tllinois Su preme Court
agreed with the defendants. Upon appeal, the U.S. Supreme Court
ruled that the vagueness of Chicago’s gang congregation statute vio-
lated the right to liberty under the dL[.L‘—PrL':ICﬂ.‘il:Z clause of the Four-
teenth Amendment,™ Additionally, the statute did not provide
sufficient limits on police enforcement. ™ In essence, the law afforded
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“too much discretion to the police and too little notice to citizens
who wish to use the public streets.™™ The Court apparently recog-
nized that this gang statute, intended for urban communities of
color, could potentially be applied to White middle-class communi-
ties as well. Of course, the Court noted that interactions anywhere
else in the city would be “innocent and harmless.”™ Convictions
under the statute were overturned.

Bias Drug Prosecutions:
LIS, . Armastrong

Black defendants in California challenged racial profiling in drug
prosecutions. In 1996, the Supreme Court decided Uinited States v,
Armstrang.”™ Christopher Lee Armstrong, a Black man, argued that
Blacks in Los Angeles were selectively arrested and charged with
drug possession by federal prosecutors.”™ Armstrong challenged his
arrest on charges of crack cocaine possession with intent to distribute
and other charges. ¥ He claimed that more Whites used drugs but
more Blacks were targeted for prosecution on drug crimes.™ Arm-
strong filed a motion for discovery requesting that the federal gov-
ernment provide him with documents and statistics concerning the
race of persons arrested on federal drug offenses in Los Angeles. He
relied on the case of Oyler v Boles.’™ In that 1962 decision, the
Supreme Court ruled that the government may not prosecute based
on race of religion.

The trial court granted Armstrong’s request for the information,™
The government was ordered to provide a list of all cases from the
last three years in which the government charged both cocaine and
firearms offenses, identify the race of defendants in those cases, and
explain its criteria for prosecuting those defendants. The government
asked for reconsideration; it was denied.®™ The government then
informed the court that it would not comply with the order.* The
trial court dismissed the case.™ An en banc ruling of the appellate
court affirmed the decision to dismiss the case,™

Upon appeal, the U.S. Supreme Court reversed the appellate
court. The Court ruled that in order to prove a selective-prosceution
case based on race, Armstrong must show that the government
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declined to prosecute similarly situated suspects of other races ™
Proof of discrimination need not be made available to the defendants
by the prosecutor. The Armstrong defendants were defeated by the
intransigence of the criminal justice system. The government refused
to provide information that would probably demonstrate a failure to
prosecute similarly situated suspects of other races. However, the
Armstrong case brought national attention to one aspect of racial dis-
crimination within the eriminal justice system, Blacks continued to
challenge unfair criminal laws and procedures.

The Scottshoro Boys

Rape was a capital offense until 1977. However, in rape cases the
death penalty was reserved primarily for people of color. For example,
in Baton Rouge, Louisiana, from 1907 to 1950, not one White man
charged with rape was put to death, “although 29 Negroes charged
with rape had been executed in that period,™

In Powell v. Alabama (1932), nine Black voung men were charged
with the rape of two White women.™ As noted, at this time rape was
a capital offense.’ The young men were riding the Southern Rail-
road freight car from Chattanooga, Tennessee, to Memphis to find
work when an altercation began with two White men in the freight
car.™ The Black youths won the fight and forced all but one of the
White men off the moving train. One White man and the two
White women, Ruby Bates and Victoria Price, were left on the train
with the boys. The White men who lost the fight informed the local
sheriff, who sent a radio message ahead to stop the train at the next
town. When the train arrived in Scottshoro, Alabama, the boys were
arrested and charged with gang raping the White women. The rape
allegedly occurred on March 25, 1931. The defendants, who came to
be known as the “Scottsboro Boys,” were indicted in Alabama on
March 31, :

The Scottshoro Boys were indicted on the very day they were
arraigned. The defendants entered pleas of not guilty. They did not
have counsel representing them at the arraignment.™ The t;rialjudg{:
appointed all the members of the bar to represent the defendants at
the arraignment. No individual attorneys were appointed.™ The
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defendants were tried in three groups.™ As each of the three cases
WL ['.HHL'{I FUT t[i}l], {fﬂl::.h (l(fFCT1E151T1T Wwis ‘d.T'rEI.igT]Ed ﬂ.ljd, ]'.I.ﬂ‘.-'iﬂg thE.'
indictment read to him, entered a plea of not guilty. Each of the
three trials was completed within a single day. Under the Alabama
statute, punishment for rape was decided by the jury, and within its
discretion could be from ten years” imprisonment to death. The juries
found the defendants puilty and imposed the death penalty upon all
of them. The trial court overruled motions for new trials and sen-
tenced the defendants in accordance with the verdicts. The judg-
ments were affirmed by the state supreme court.*

samuel Liebowitz, a New York attorney with the International
]-.-:-lhﬂr DEF{:T'I:‘}[.:, tﬂ“,}]\' o fl"ll'_' CeBC, I.-i(:b[]W'if'f.- HI_'I‘I_'I‘[.:‘.-]]Q:L]. t]"l{:i'l' i'.l:_.'ll'_l.'l.-"il.'_'—
tions to the U.S, Supreme Court. They argued that the trial court
had denied them due process of law and the equal protection of the
laws under the Fourteenth Amendment, specifically: (1) they were
not g'wt_'n a fair, impﬂrria], and deliberate tri;l]', {2} th'j.-' were denied
the right of counsel, particularly the ability to consult with an attor-
ney and opportunity of preparation for trialy and (3) they were tried
before juries from which Blacks were excluded. The Supreme Court
chose to review only the Sixth Amendment denial of counsel. In
clarifying its position regarding the need for counsel in a capital case,
the Court provided the following hypothetical situation:

Let us suppose the extreme case of a prisoner charged with a capital
offen|s]e, who is deaf and dumb, illiterate and feeble minded, unable to
employ counsel, with the whole power of the state arrayed against him,
prosecuted by counsel for the state without assignment of counsel for
his defense, tried, convicted and sentenced to death. Such a result,

which, if carried into execution, would be litte short of judicial

murder.*™

T]'H: 5[II}TEII1U Cuuﬂ' ﬁ'.l'llT'l(] fi"ll'.: 'E'lﬂ'l.l'l'ﬁ Ty ilHSign I:Ul,]T'I.‘:'-L:l i!"l a Capital
case constituted a violation of the Sixth Amendment and the due-
process clause of the Fourteenth Amendment. The Court held that
states must appoint counsel to indigent defendants in cases involving
a possible death sentence.

Later, Ruby Bates recanted her story about the rape and during
the retrial became a witness for the defense.” The case was tried
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again and the Scottshoro defendants were again convicted and sen-
tenced to death, Other legal issues arose involving the defendants. In
1935 the Court decided Norris o, Alabama, in which the E:-:clusior; of
L":Ia::ks from the criminal jury was appealed to the U.S. Supreme
(,uulrt.s“’ In that case, the Supreme Court declared: “[Tlhis long-
CUﬂ'ElrILIEd, unvarying, and wholesale exclusion of negroes from juir
service ... [has] no justification consistent with the m:nstirution:afl
mandate.™ The justices reviewed the Jury roles and ﬁu.md that the
names of Blacks were added much later |

"The conviction of Clarence Norris was reversed and the case was
r.emanded for another trial conducted without precluding Black;
from the jury box.* In 1937 Norris was retried and again sentenced
to death. The other defendants were given sentences ranging Frt:.rm
20 to 75 years. In 1938 Governor Bibb Graves commuted the sen-
tence of Clarence Norris from death to life in prison. It would be

1?.ear1}r 15 years before members of the Scottshoro Boys regained their
freedom.

Forced Confession:
Chambers v. Flovida

I_n Chambers v. Florida, decided in 1940, the Supreme Court was
11uced with four Black men sentenced to death based on forced cr:rn.—
fessi.ons."‘:" On the night of May 13, 1933, Robert Darsey, an elderly
White member of the Pompano, Florida, community ;‘Wus mi:be:‘l
and Lm.urderud.*'*-’- The Pompana police arrested 25-40 Black men on
suspicion of his murder. The community was outraged. Mobs
formed. The police transported the men to varous towns to avoid
1}-‘nch_ mobs.*™ |. T. Williams, a guard, interrogated the group for six
days in the death cell of Dade County, Florida, in all-night vigils of
torture and threats until confessions were produced from Esel Ch-.;m—
bers, Jack Williamson, Charlie Davis, and Walter Woodward
Based on their confession to the crime, the men were convicted quui
sentenced to death., l
Qn gpptai to the state appellate court, the men argued that their
confessions should have been excluded. Afrer four appeals to the
Florida State Supreme Court, their death sentences were upthd.*";
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That Court opined that a forcibly produced confession, although not
apprm‘ed, was not ipse facts illegal 4«

In 1940 the U.S. Supreme Court overturned the convictions of
Williamson, Chambers, Davis, and Woodward, holding that a death
sentence could not be based on coerced confessions.*” In reversing
the convictions, the Court acknowledged that forcibly extracting a
confession from a detainee was a widespread practice in this
country.*® The practice was frequently used against Blacks. Law
enforcement could act with impunity because the state courts did not
uphold the constitutional rights of Blacks and other people.

Race and the Death Penalty

Prior to 1972 judges and juries had a great deal of discretion in
giving death sentences. Socio-economic position played a major role
in who would receive a death sentence. In 1972 the Supreme Court
decided Georgia v. Furman, in which the state’s administration of the
death penalty was found to be so arbitrary as to constitute cruel and
unusual punishment. Under the Eighth Amendment: “Excessive
bail shall not be required, nor excessive fines imposed, nor cruel and
unusual punishments inflicted.™* Justice William O. Douglas found
the discretion of judges and juries in imposing the death penalty
enabled “the penalty to be selectively applied, feeding prejudices
against the accused if he is poor and ... a member of a suspect or
unpopular minority, and saving those who by social position may be
in a more protected position.”™ " Justice Potter Stewart admonished
that the Eighth and Fourteenth Amendments “cannot tolerate the
infliction of a sentence of death under legal systems that permit this
unique penalty to be so wantonly and so freakishly imposed.” The
death sentences were commuted to life imprisonment.

However, by 1976 the Supreme Court reinstated the death
penalty. In Gregg v. Georgia, the Court rejected the “standards of
decency” argument and affirmed the death sentence of Troy Gregg.™
The Court ruled that capital punishment is not cruel and unusual
punishmcnt when  administered  fairly® Methods of execution
include lethal injection, firing squad, gas chamber, electrocution, and
hanging.* The most commeon method has become lethal injection.
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In 2000, George H. Ryan, governor of lllinois, temporanly ceased
executions upon finding that 13 death row inmates were innocent.
Those exonerated inmates were released based on exculpatory evi-
dence stemming from diligent investipation, scientific advancement
in the analysis of DNA evidence, or witness testimony. Questioning
the credibility of the state’s death penalty statute, Governor Ryan
commuted the sentences of the other prisoners from death to life
Imprisonment.

Blacks have long argued that the administration of the death
penalty in America is skewed based on race. In McClesky v. Kemp
(1987), Warren McClesky, a Black defendant, was convicted of mur-
dering a White police officer during a planned robbery. His case was
tried in a Georgia state court. The jury convicted McClesky and
found that he should receive the death penalty. McClesky's initial
appeals in state court were denied. Then he filed a writ of habeas
corpus in federal court, arguing that the death penalty was meted out
in a racially discriminatory manner. He presented a study by David
C. Baldus that demonstrated that a Black defendant charged in a
killing involving a White victim was 4.3 times as likely to receive a
death sentence in Georgia as defendants charged with killing
Blacks.** The district court and court of appeals denied his writ.

The U.S. Supreme Court affirmed the lower courts. The Court
held that the racial disparities presented in the Baldus study did not
establish that the administration of the death penalty in Georgia
constituted a violation of a defendant's Fourteenth or Eighth
Amendment rights. Specifically, the Court stated that:

At most, the Baldus study indicares a discrepancy that appears to corre-
late with race, but this discrepancy does not constitute a Mmajor systemic
defect. Any mode for determining guilt or punishment has its weak-
nesses and the potential for misuse. Despite such imperfections, consti-
tutional guarantees are met when the mode for determining guilt or

punishment has been surrounded with safeguards to make it as fair as
possible. "

‘The Court required McClesky to present evidence of discrimina-
tory intent on the part of prosecutors who seck the death penalty.
The Baldus study and its progeny continue to underscore the role of
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race in the administration of the death penalty: “In 82% of the
studies, race of victim was found to influence the likelihood of being
charged with capital murder or receiving a death sentence.™ In
Atkins v. Virginia, the Supreme Court ruled, in 2002, that the execu-
tion of mentally retarded defendants convicted of capital crimes con-
stituted cruel and unusual punishment.** However, the Court has yet
to fully accept or recognize the role of race in the administration of
the death penalty.

On September 21, 2011, Troy Davis was exccuted for murder.
Pope Benedict XVI and former President Jimmy Carter joined the
supporters to spare Davis’ life. Davis, African-American, was con-
victed in the 1989 shooting death of Mark MacPhail, a White off-
duty officer. Witnesses recanted. No gun was found. Yet Dawvis'
death sentence was upheld by state and federal courts. The U5,
Supreme Court denied Davis’ final stay of execution.

That same du.:_.e, in Texas, White supremacist Larry Brewer, the
killer of James Byrd, African-American, was executed. Brewer, who
dragged Byrd to death behind his truck, had no regrets about the
cold-blooded murder. However, in Davis’ case, reasonable doubts
remained. Pleading his innocence to the end, Davis said to those
preparing his body for death by lethal injection, "May God have

mercy on your souls,”

Mumia Abu-Jamal

In 2011 the death sentence for Mumia Abu-Jamal (b. 1954) was com-
muted to life in prison. Mumia Abu-Jamal, African-American, had
been convicted in the murder of Daniel F‘JLLI]{HEI‘, a White l’]’ﬁ]ﬂdelphia
police officer, on December 9, 1981.2 Abu-Jamal, a former member of
the Black Panther Party, and professional radio journalist, has main-
tained he did not shoot Faulkner. Officer Faulkner was shot scveral
tmes, It was 4am. when an altercation took l}lsir_‘t hetween Abu-
Jamal's brother and Faulkner. Abu-Jamal, born Wesley Cook, saw the
altercation and ran toward the scene from his parked taxi across the
street. Shots were fired. Police discovered Abu-Jamal wounded by a
bullet from Faulkner’s gun and Faulkner dead. A .38-caliber revolver
registered to Abu-Jamal was found nearby with five spent shell casings.
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Convicted in 1982, Abu-Jamal has challenged the biases of the
judge, jury, credibility of witnesses as well as the jury instructions
which failed to allow the jury an alternative to a death sentence.
Writing about his experiences on death row brought international
attention to prison conditions and renown to his case,

After decades of appeals, the U.S. Supreme Court upheld his
conviction but ordered an examination of the jury instructions
which led to the death sentence. In 2011 Philadelphia prosecutors
chose not to seek the death penalty. In 2012 Mumia Abu-Jamal
was moved from death row. An appeal for a new trial was denied.
Instead, Mumia Abu-Jamal will serve a life sentence without possi-
bilit}f t‘yf-par'tﬂu.

Juvenile Ottenders in Adult Prisons

In 2005 the Court held in the case of Roper . Simmons that the exe-
cution of defendants who commit a capital offense while juveniles is
a violation of the Eighth Amendment’s protection against cruel and
unusual punishment.* In 2012 the U.S. Supreme Court decided, in
Miller v. Alabama, juveniles could not be summarily sentenced to life
without possibility of parole.® In Miller, the defendants were 14
years old when they participated in felony homicide. Earlier, in 2010,
the Supreme Court decided in Grabam v. Florida that juveniles con-
victed of felony non-homicide crimes could not be given life sen-
tences without possibility of parole,

Young people are channeled from a broken educational system
into a catastrophically destructive criminal justice system. With over
two million incarcerated persons in the United States, this country
has more people with criminal records than any other nation. The
devastating impact of race-neutral criminal laws is equal in effect to
the race-based laws under segregation. Mass incarceration, stop and
trisk, and “zero tolerance” policies will affect generations to come.
The future leaders of Black, Native American, and Latino communi-
ties are being removed from society at earlier ages, for longer periods
of time. Intentional or not, the result speaks for itself.
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Present-Day Vestiges: Incarceration
Rates and Debates

Vestiges of slavery, the anti-American Indian, post-war anti-Asian
sentiments, and fears of a growing Latino population are rarely dis-
cussed within the context of criminal justice. “Black Codes™ were
enacted to intentionally discriminate against the newly freed Black
citizen and prevent his rise above a labor class. These laws restricted
travel and alliances and criminalized their behavior. Under the Black
Codes, harsher punishments were meted out for Blacks. Codes and
laws were developed for people of color. Although slavery was abol-
ished, the codes were repealed, the prison system was maintained as
a mechanism to control people of color, especially Blacks and
Latinos. Present-day stop and frisk laws, racial profiling, and war-
rantless searches bear a remarkable resemblance to the work of fugi-
tive slave patrols, Indian patrols, and overseers. The race to
incarcerate young men of color has caused imprisonment to become
an all too “normal” urban experience.

Although twice as many Whites as Blacks are arrested, seven
times as many Blacks as Whites are convicted.** Blacks are almost
three times more likely than Hispanics and five times more likely
than Whites to be in jail."” In capital cases, death sentences for Black
defendants are more likely when 1 White victim is involved.** Blacks
comprise 13 percent of the U.S. population. However, in 2012, of
the more than 3,000 persons on death row in America, nearly 42
percent (1,325) are Black, nearly 42 percent (1,371) are White (a
reduction based on cthnic categories), 12.4 percent (393) are Latino,
and 2.5 percent (81) are of other races.”” Black women are now
incarcerated at an increased rate.* Black, non-Hispanic women are
five times more likely than White women to be incarcerated. ™ Black
minors represent over half of incarcerated voung people.*” Re-entry
into society is filled with obstacles. Formerly incarcerated persons are
denied student loans, public housing, voting rights, and employment
in many sectors. Prison environments are rife with tuberculosis,
second-hand cigarette smoke as well as ph}-‘si{ta! and emotional
trauma. Serving a sentence for a conviction can lead to broken health,
a bleak tuture, and further d::pt:ndn::nct: 011 gm-'ernmuntu] assistance.
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In a capitalistic system, criminal justice is meted out with profit-
making possibilities.™ This is especially relevant as it concerns racial
prejudice. The privatization of prisons and the panoply of extant serv-
ices represent a multibillion dollar business scheme. Companies
engaged in building and controlling private prison facilities trade their
stock on the markets. ™ As with slavery, peonage, work camps, and
prison labor, their profits are contingent upon continued growth in the
market (Le., Black and Latino prisoners). One corporation stated:

We are u world leader in the privatized development and/or manage-
ment of correctional facilities. The North American market is g:'mw.ing
rapidly, and we are focused on expanding Federal procurement oppor-
tunities. The Federal Bureau of Prisons is operating over capacity and
Federal law now authorizes longer term contracts than ever h;zf'ur::,
resulting in more favorable financing alternatives for new privatized
development, ™

After publication, this corporation removed this notice from its
website. The “war on drugs” has become a war on the Black and Latino
communities. Too many in law enforcement are using this war as a
vehicle for police harassment and racial profiling. Possession of crack
cocaine as compared to powder cocaine evidences America’s continued
discriminatory crime policies. In 2010 the federal government reduced
the sentencing disparity between crack cocaine and powder cocaine
from 100:1 to 18:1. Under the Federal Onmibus Anti-Drug Abuse
Act, the minimum sentence of five years was mandated for possession
of five ounces of crack cocaine. The same five-year mandated sentence
required conviction on possession of 500g of powder cocaine.

Crack cocaine is less expensive and thus more readily available to
the urban poor. Powder cocaine is more expensive and thus more
readily available to suburban America. Of those charged with posses-
sion of powder cocaine, 80 percent are White. The Fair Sentencing
Act was signed by President Barack Obama on August 3, 2010,
r.t-due:ing the sentences for crack cocaine possession. The U.S.
Supreme Court ruled in Dorsey v. United States (2012) that the
reduced mandatory sentence for a crack COCAINE Conviction was

retroactive to include those arrested but not vet sentenced when the
law was enacted.
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Too often, criminal punishment depends on race. Despite the
mounting increase of crvstal methamphetamine use, trafficking, and
possession in rural areas, criminal justice resources are focused on
urban areas. Whites are consistently charged under a state statute,
whereas Blacks and Latinos were charged under the harsher federal
statute, ™ In a criminal jl,l.‘i'f'i['.t: system L]cpundunt on Pln:a bargains andd
guilty pleas, demanding a jury trial would bring the procedure of
injustice to a halt and send a strong message that racial profiling 15 an
intolerable act of injustice. During the time of Jim Crow, Blacks
were lynched with the expliait or implicit assistance of law enforce-
ment. " Today, Blacks and Latinos remain disproportionately vic-
timized by crime and law enforcement. As long as these vestiges of
slavery and Plessy remain, Blacks, Latinos, Native Americans, and in
the northwest, many Asians, must live hyperiigilantly, suspecting
criminals as well as the criminal justjn::; system.,

There are those who would want people of color to regret winning
their freedom. The opposition in the struggle for racial justice is
areat. Those who continue to believe in the subordination of Blacks
are present examples of Plessy’s intransigence. The strategy of those
who oppase freedom for people of color may be surmised from this
crude statement. It is a quote from a klansman taken from the TS
Supreme Court case Brandenburg v. Ohio (1969). The case was about
free speech. The klansman is speaking at a klan rally. He says, “N-
ge-r [sic] will have to fight for every inch he gets from now on.™#
The present-day disparities in education, housing, voting rights, and
criminal justice speak volumes about injustice, vestiges from Plessy,
and the remnants of slavery. We are fighting for every inch. And will
continue to do so, An examination of the role race has played in
America’s past places current issues of affirmative action, “reverse
discrimination,” busing, integration, housing segregation, redistrict-
ing, urban blight, and capital punishment in context.

The systemic challenges could make incarceration appear better,
to a relative few, than the obligations and r[ts}runsibi]iticﬁ freedom
requires. Lo accept this philosophy is to enslave oneself. The fight to
be free—body, mind, and soul—s ceaseless, for all people, espeaally
people of color.

4

CiviL LIBERTIES AND RACIAL
JUSTICE

We must complain. Yes, plain, blunt complaint, ccascless agitation,
unfailing exposure of dishonesty and wrong—this is the ancient, unerr-

ing way to liberty, and we must follow it.
W. E. B. DuBois

Somewhere I read the greatness of America was the right to protest for
right,

Martin Luther King, Jr. The “Mountaintop” speech (1968)

Protest strategies utilized by civil rights organizations in America
have been emulated by disenfranchised groups around the world,
However, the planning, determination, brilliance, and self-sacrifice
of Blacks, in particular, waged in a life-and-death struggle for human
rights remains largely forgotten or ignored. This chapter examines
the age-long fight waged for fundamental freedoms and first-class
citizenship. This American battle over “free will” began with the col-
onies, mutating during slavery and manifesting many forms. Slavery
ended. Asians immigrated to America, However, the barricrs to
“Life, Liberty, and the Pursuit of Happiness™ required legal chal-
lenges, protest marches, sit-ins, and urban uprisings. The 380-vear
journey through American history bears testimony to human intent
to live free despite any law or social dictate. Protests were often
joined by people of different races and backgrounds. Yet a similar
quest for freedom allowed them to place life and livelihood in jeop-
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56 Cong, Rec. 2, 151 (1900).

Senate Reports (7951), 67th Congress, 2nd session, 1921-1922, Vol. 2,
3334,

Ibid.: Anti-lynching bill:

APRIL 20 (calendar day, JULY 28), 1922.—Ordered to be printed.

AN ACT To assure to persons within the jurisdiction of every State
the equal protection of the laws, and to punish the crime of l}rnc.h-ing.

Be it enacted by the Senate and House of Representatizves af the United
States of America in Congress assembled, That the phrase “mob or riotous
assemblage,” when used in this act, shall mean an assemblage composed
of three or more persons acting in concert for the purpose of depriving
any person of his life without sutherity of law as a punishment for or to
prevent the commission of some actual or supposed public offense.

SEC. 2. That if any State or governmental subdivision thereot fails,
|1thtL:T5, or refuses to [n’m"id-: and maintam protection to the life of any
person within its jurisdiction against a mob or riotous assernblage, such
State shall by reason of such failure, neglect, or refusal be deemed to
have denied to such persan the equal protection of the laws of the State,
and to the end that such protection as is guaranteed to the citizens of
the United States by its Constitution may be secured it is provided:

SEC. 3. That any State or municipal officer charged with the duty or
who passesses the power or authority as such officer to protect the life
of any person that may be put to death by any mob or riotous assem-
blage, or who has any such person in his charge as a prisoner, who fails,
neglects, or refuses to make all reasonable efforts to prevent such person
trom being so put to death, or any State or municipal officer charged
with the duty of apprehending or prosecuting any person participating
in such mob or riotous assemblage who fails, neglects, or refuses to
make all reasonable efforts to perform his duty in apprehending or pros-
ecuting to final judgment under the laws of such Seare all persons so
participating except such, if any, as are to have been held to answer for
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such participation in any district court of the United States, as herein
privvided, shall be puilty of  felony, and upen conviction thercof shall
be punished by imprisonment not exceeding five years or by a fine of not
exceeding §3,000, or by both such finc and imprisonment,

Ay State or municipal officer, acting as such officer under authority
of State law, having in his custody or cantrol a prisoner, wha shall con-
spire, combine, or confederate with any person to put such [TISOTET T
death without authority of law as a punishment for some alleged public
offense, or who shall conspire, combine, or confederate with any person
to suffer such prisoner to be taken or obtained from his custody or
control for the purpose of being put to death without suthority of law as
a punishment for an alleged public offense, shall be guilty of a felony,
and those who so conspire, combine, or confederate with such officer
shall likewise be milty of a felony. On comaction the parties participat-
ing therein shall be punished by imprisonment for hife or not less than
five vears.

SEC. 4. That the distnict court of the judicial district wherein a
persom s put to death by o mob or rdotous assemblage shall have juris-
diction to try and punish, in accordance with the laws of the Stare where
the homicide 15 committed, those who participate therein: Proorded,
That it shall be charged in the indictment that by reason of the failure,
neglect, or refusal of the officers of the State charged with the dury of
prosecuting such offense under the laws of the Srate to proceed with
due diligence o apprehend and prosecute such participants the Stare
has denied to its cinzens the equal protection of the laws, 1t shall net be
necessary that the jurisdictional allegations herein required shall be
proven beyond a reasonable doube, and it shall be sufficient if such alle-
gations are sustained by a preponderance of the evidence,

SEC. 5. That any county in which a person is put to death by 2 mob
or tiotous assemblage shall, ifie 1s alleped and proven thar the officers of
the State charged with the duty of prosecuting eriminally such offense
under the laws of the State have failed, neglected, or refused to proceed
with due diligence w apprehend and prosecute the participants in the
mab or notous assemblage, forleit $10,000, which sum may be recov-
ered by an action therefor in the name of the United Srates against any
such county for the use of the family, i any, of the person so put to
death; if he had no family, then to his dependent parents, il any; other-
wise for the use of the Unieed Seates. Such action shall e broughr and
prosecuted by the district attorney of the United States of the districe in
which such county 15 situated in any court of the Tnted States having
jurisdiction therein. 1T such forfeiture is not paid upon recovery of a
judgment therefor, such court shall have jurisdiction to enforce payment
thereot by levy of execution upon any properry of the county, or may
compel the levy and collection of a tax, thercfor, or may otherwise

167,

168,
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compel payment thereof by mandamus or other appropriate process; and
any officer of such county or other person who disoheys or fails 1o
comply with any lawful order of the court in the premises shall he liable
to punishment as for contempt and to any other penalty provided by law
therefor.

SEC. 6. That in the event thar any person so put to death shall have
been transported by such mob or riotous assemblage from one county to
another county during the time intervening between his caprure and
putting to death, the county in which he is setzed and the county in
which he is put to death shall be jointly and severally Lable to pay the
forfeture herein provided.

SEC. 7. That any act committed in any State or Territory of the
United States in violation of the rights of a citizen or subject of a forcign
country secured to such citizen or subject by treaty between the Unired
States and such torcign country, which act constitutes a crime under the
laws of such State or Territory, shall constitute a like crime against the
peace and dignity of the United States, punishable in like manner as in
the courts of said State or Territory, and within the period Limired by
the laws of such Stare or Territory, and may be prosecuted in the courts
of the United States, and upon conviction the sentence exccuted in like
manner as sentences upon convictions for crimes under the laws of the
Unieed States,

SEC. 8. That in construing and applying this act the District of
Columbia shall be deemed a county, as shall also each of the parishes of
the State of Louisiana.

That if any section or provision of this act shall be held by any court
to be wvalid, the balance of the act shall not for that reason be held
invalid.

In 2005 the Senate passed a resolution presenting a formal apology for
tailing to pass anti-lynching legislation.
Lewis, W. E. B. DuBois 1868-1919: Bisgraphy of a Race, 509-511,

169, J. McPherson, The Struggle for Equality: Abolitionists and the Negro in the

170,

1

Crvdl War and Reconstructisn (Princeton, NJ: Princeton University Press,
1964}, 230,

Costigan-Wagner Bill, 73rd Congress, 2nd Session (3rd January,
1935):

A bill to sssure to persons within the jurisdiction of cvery State the
equal protection of the Taws, and punish the crime of lynching,

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That, for the pur-
poses of this Act, the phrase "mob or riotous assemblage,” when used
in this Act, shall mean an assemblage composed of three or mare
persons acting in concert, without authority of law [for the purpose of
depriving any person of his life, or doing him physical injury], to kill or



366

NOTES

injure any person in the custody of any peace officer, with the purpose
of tonsequence of depriving such person of due process of law or the
equal protection of the laws.

Sec. 2. If any stare or governmental, subdivision thercof fails,
neglects, or refuses to provide and maintain protection to the life or
person of any individual within its jurisdiction against a mob or riotous
assemblage, whether by way of preventing or punishing the acts
thereof, such State shall by reason of such failure, neglect, or refusal be
decmed to have denied to such person due process of law and the equal
protection of the laws of the State, and to the end thar the protection
puaranteed to persons within the jurisdiction of the United States, may
be secured, the provisions of this Act are cnacted.

Sec. 3. {a) Any officer or employee of any State or governmental
subdivision thereof who is charged with the duty or who possesses the
power or authority as such officer or employes to protect the life or
person of any individual injured or put to death by any mob or riotous
assemblage or any officer or employee of any State or governmental
subdivision thereol having any such individual in his [charge as a pris-
oner] custody, who fails, neglects, or refuses to make all diligent cfforts
to protect such individual from being so injured or being put to death,
or any officer or employee of any State or governmental subdivision
thereof charged with the duty of apprehending, keeping in custody, or
prosecuting any person participating in such maob or riotous assemblage
whao fails, ncg|:ct5, ar refuses to make all {lngr.m effores to p::rﬁrrrn his
duty in apprehending, keeping in custody, or prosecating to final judg-
ment under the laws of such Stare all persons so participating, shall be
guilty of a felony, and upon conviction thereof shall be punished by a
fine not exceeding $3,000 or by imprisonment not exceeding five vears,
or by both such fine and imprisonment.

ib) Any officer or emplovee of any state or governmental subdivision
thereof, acting as such officer or employee under authority of State law,
having in his custody or control a prisoner, who shall conspire, combine,
or confederate with any person whao is a member of a mob or fotous
assemblage to Injure or put such prisoner to death without authority of
law, or who shall conspire, combine, or confederate with any person to
suffer such prisoner to be talien or obtained from his custody or control
[for the purpose of being] to be injured or put to death [without author-
ity of law] by 4 moh or dotous assermblage shall be guilty of a felony, and
those who so conspire, combine, or confederate with such officer or
employee shall likewise be guilty of a felony, On conviction the parties
participating therein shall be punished by imprisonment of not less than
five vears or [for life] not more than twenty-five years,

Sec. 4. The District Court of the United Srates judicial district

wherein the person is injured or put to death by a mob or riotous
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assemblage shall have jurisdiction to try and to punish, in sccordance
with the laws of the State where the injury is inflicted or the homicide
is committed, any and all persons who participate therein: Provided,
That it is Grst made to appear to such court (1) that the officers of the
State charged with the duty of apprehending, prosecuting, and punish-
ing such offenders under the laws of the Seate shall have failed,
neglected, or retused to apprehend, prosecute, or punish such offend-
ers; or (2) that the jurors obtainable for service in the State court having
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that there is [no] probability that these guilty of the offense [can be)
will not be punished in such State court. A failure for more than thirty
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the persons guilty thereof, or a failure diligently to prosecute such
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the United States district accorney [of the Unired Srates] of the diserict
in the United States District Court for such district, If such [forfeiture]
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court shall have jurisdiction to enforce payment thereof by levy of exe-
cution upon any property of the county, or may otherwise compel
payment thereof by mandamus or other appropriate process; and any
officer of such county or other person who disobeys or fails to comply
with any lawful order of the court in the premises shall be liable o
punishment as for contempt and to any other penalty provided by law
therefor. The amount recovered shall be exempt from all claims by
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occurred.
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