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Dear Justice Thomas:

The President has signed your Commission and you have now become the 106th Justice of
the United States Supreme Court. I congratulate you on this high honor!

It has been a long time since we talked. I believe it was in 1980 during your first year as a
Trustee at Holy Cross College. I was there to receive an honorary degree. You were thirty-one
years old and on the staff of Senator John Danforth. You had not yet started your meteoric climb
through the government and federal judicial hierarchy. Much has changed since then.

At first I thought that I should write you privately--the way one normally corresponds with a
colleague or friend. I still feel ambivalent about making this letter public but I do so because your
appointment is profoundly important to this country and the world, and because all Americans
need to understand the issues you will face on the Supreme Court. In short, Justice Thomas, I
write this letter as a public record so that this generation can understand the challenges you face
as an Associate Justice to the Supreme Court, and the next can evaluate the choices you have
made or will make.

The Supreme Court can be a lonely and insular environment. Eight of the present Justices'
lives would not have been very different if the Brown case had never been decided as it wag, Four
attended Harvard Law School, which did not accept women law students until 1250.- Two
attended Stanford Law_School prior to the time when the first Black matriculated there.~“None has
been called a "nigger" *or suffered the acute deprivations of poverty.

* (c) Copyright 1991 by A. Leon Higginbotham, Jr.. All rights reserved.

* Chief Judge Emeritus, U.S. Court of Appeals for the Third Circuit, Senior Fellow University of
Pennsylvania School of Law. Except for a few minor changes in the footnotes this article is a verbatim
copy of the text of the letter sent to Justice Clarence Thomas on November 29, 1991. I would like to thank
Judges Nathaniel Jones, Damon Keith, and Louis H. Pollak and Dr. Evelyn Brooks Higginbotham for their
very helpful insights. I gratefully acknowledge the very substantial assistance of my law clerk Aderson
Belgarde Francois, New York University School of Law, J.D. 1991. Some research assistance was provided
by Nelson S.T. Thayer, Sonya Johnson, and Michael Tein from the University of Pennsylvania Law
School. What errors remain are mine.

! Justices Blackmun, Scalia, Kennedy, and Souter were members of the Harvard Law School Classes of
1932, 1960, 1961, and 1966 respectively. See THE AMERICAN BENCH 16, 46, 72, 1566 (Marie T.
Hough ed., 1989). The first woman to graduate from Harvard Law School was a member of the Class of
1953. Telephone Interview with Emily Farnam, Alumni Affairs Office, Harvard University (Aug. 8, 1991).
* Chief Justice Rehnquist and Justice O'Connor were members of the Stanford Law School Class of 1952.
See THE AMERICAN BENCH, supra note 1, at 63, 69. Stanford did not graduate its first black law
student until 1968. Telephone interview with Shirley Wedlake, Assistant to the Dean of Student Affairs,
Stanford University Law School (Dec. 10, 1991).

? Even courts have at times tolerated the use of the term "nigger" in one or another of its variations. In the
not too distant past, appellate courts have upheld convictions despite prosecutors' references to black
defendants and witnesses in such racist terms as "black rascal," "burr-headed nigger," "mean negro," "big
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Justice O'Connor is the only other Justice on the Court who at one time was adversely affected by
a white-male dominated system that often excludes both women and minorities from equal access
to the rewards of hard work and talent.

By elevating you to the Supreme Court, President Bush has suddenly vested in you the
option to preserve or dilute the gains this country has made in the struggle for equality. This is a
grave responsibility indeed. In order to dischargeEI it you will need to recognize what James
Baldwin called the "force of history" within you.* You will need to recognize that both your
public life and your private life reflect this country's history in the area of racial discrimination
and civil rights. And, while much has been said about your admirable determination to overcome
terrible obstacles, it is also important to remember how you arrived where you are now, because
you did not get there by yourself.

When I think of your appointment to the Supreme Court, I see not only the result of your
own ambition, but also the culmination of years of heartbreaking work by thousands who
preceded you. I know you may not want to be burdened by the memory of their sacrifices. But I
also know that you have no right to forget that history. Your life is very different from what it
would have been had these men and women never lived. That is why today I write to you about
this country's history of civil rights lawyers and civil rights organizations; its history of voting
rights; and its history of housing and privacy rights. This history has affected your past and
present life. And forty years from now, when your grandchildren and other Americans measure
your performance on the Supreme Court, that same history will determine whether you fulfilled
your responsibility with the vision and grace of the Justice whose seat you have been appointed to
fill: Thurgood Marshall.

I. MEASURES OF GREATNESS OR FAILURE OF SUPREME COURT JUSTICES

nn nn nn

nigger," "pickaninny," "mean nigger," "three nigger men," "niggers," and "nothing but just a common
Negro, [a] black whore." See A. Leon Higginbotham, Jr., Racism in American and South African Courts:
Similarities and Differences, 65 N.Y.U.L.REV. 479, 542-43 (1990).

In addition, at least one Justice of the Supreme Court, James McReynolds, was a "white supremacist"
who referred to Blacks as "niggers." See Randall Kennedy, Race Relations Law and the Tradition of
Celebration: The Case of Professor Schmidt, 86 COLUM.L.REV. 1622, 1641 (1986); see also David
Burner, James McReynolds, in 3 THE JUSTICES OF THE UNITED STATES SUPREME COURT 1789-
1969, at 2023, 2024 (Leon Friedman & Fred L. Israel eds., 1969) (reviewing Justice McReynolds's
numerous lone dissents as evidence of blatant racism). In 1938, a landmark desegregation case was argued
before the Supreme Court by Charles Hamilton Houston, the brilliant black lawyer who laid the foundation
for Brown v. Board of Education. During Houston's oral argument, McReynolds turned his back on the
attorney and stared at the wall of the courtroom. Videotaped Statement of Judge Robert Carter to Judge
Higginbotham (August 1987) (reviewing his observation of the argument in Missouri ex rel. Gaines v.
Canada, 305 U.S. 337 (1938)). In his autobiography, Justice William O. Douglas described how
McReynolds received a rare, but well deserved comeuppance when he made a disparaging comment about
Howard University.

One day McReynolds went to the barbershop in the Court. Gates, the black barber, put the sheet
around his neck and over his lap, and as he was pinning it behind him McReynolds said, "Gates, tell
me, where is this nigger university in Washington, D.C.?" Gates removed the white cloth from
McReynolds, walked around and faced him, and said in a very calm and dignified manner, "Mr.
Justice, I am shocked that any Justice would call a Negro a nigger. There is a Negro college in
Washington, D.C. Its name is Howard University and we are very proud of it." McReynolds muttered
some kind of apology and Gates resumed his work in silence.

WILLIAM O. DOUGLAS, THE COURT YEARS: 1939-1975, at 14-15 (1980).

* By contrast, according to the Census Bureau's definition of poverty, in 1991, one in five American
children (and one in four preschoolers) is poor. See CLIFFORD M. JOHNSON ET AL., CHILD
POVERTY IN AMERICA 1 (Children's Defense Fund report, 1991).

> JAMES BALDWIN, White Man's Guilt, in THE PRICE OF THE TICKET 409, 410 (1985).
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In 1977 a group of one hundred scholars evaluated the first one hundred justices on the
Supreme Court.>Eight of the justices were
categorized as Iﬁailures, six as below average, fifty-five as average, fifteen as near great and
twelve as great. - Among those ranked as great were John Marshall, Joseph Story, John M. Harlan,
Oliver Wendell Holmes, Jr., Charles E. Hughes, [ouis D. Brandeis, Harlan F. Stone, Benjamin N.
Cardoa), Hugo L. Black, and Felix Frankfurter.= Because you have often criticized the Warren
Court,“you should belﬁllterested to know that the list of great jurists on the Supreme Court also
included Earl Warren."~ Even long after the deaths of the Justices that I have named, informed
Americans are grateful for the extraordinary wisdom and compassion they brought to their
judicial opinions. Each in his own way viewed the Constitution as an instrument for justice. They
made us a far better people and this country a far better place. I think that Justices Thurgood
Marshall, William J. Brennan, Harry Blackmun, Lewis Powell, and John Paul Stevens will come
to be revered by future scholars and future generations with the same gratitude. Over the next
four decades you will cast many historic votes on issues that will profoundly affect the quality of
life for our citizens for generations to come. You can become an exemplar of fairness and the
rational interpretation of the Constitution, or you can become an archetype of inequality and the
retrogressive evaluation of human rights. The choice as to whether you will build a decisional
record of true greatness or of mere mediocrity is yours.

II. OUR MAJOR SIMILARITY

My more than twenty-seven years as a federal judge made me listen with intense interest to
the many persons who testified both in favor of and against your nomination. I studied the
hearings carefully and afterwards pondered your testimony and the comments others made about
you. After reading almost every word of your testimony, I concluded that what you and I have
most in common is that we are both graduates of Yale Law School. Though our graduation
classes are twenty-two years apart, we have both benefitted from our old Eli connections.

If you had gone to one of the law schools in your home state, Georgia, you probably would
not have met Senator John Danforth who, more than twenty years ago, served with me as a
member of the Yale Corporation. Dean Guido Calabresi mentioned you to Senator Danforth, who

% See ALBERT P. BLAUSTEIN & ROY M. MERSKY, THE FIRST ONE HUNDRED JUSTICES (1978).
The published survey included ratings of only the first ninety-six justices, because the four Nixon
appointees (Burger, Blackmun, Powell, and Rehnquist) had then been on the Court too short a time for an
accurate evaluation to be made. See id. at 35-36.

’ 1d. at 37-40.

® 1d. at 37.

’ You have been particularly critical of its decision in Brown v. Board of Education. See, e.g., Clarence
Thomas, Toward a "Plain Reading" of the Constitution--The Declaration of Independence in Constitutional
Interpretation, 30 HOW.L.J. 983, 990-92 (1987) (criticizing the emphasis on social stigma in the Brown
opinion, which left the Court's decision resting on "feelings" rather than "reason and moral and political
principles"); Clarence Thomas, Civil Rights as a Principle Versus Civil Rights as an Interest, Speech to the
Cato Institute (Oct. 2, 1987), in ASSESSING THE REAGAN YEARS 391, 392- 93 (David Boaz ed.,
1988) (arguing that the Court's opinion in Brown failed to articulate a clear principle to guide later
decisions, leading to opinions in the area of race that overemphasized groups at the expense of individuals,
and "argue[d] against what was best in the American political tradition"); Clarence Thomas, The Higher
Law Background of the Privileges and Immunities Clause of the Fourteenth Amendment, Speech to the
Federalist Society for Law and Policy Studies, University of Virginia School of Law (Mar. 5, 1988), in 12
HARV.J.L. & PUB.POL'Y 63, 68 (1989) (asserting that adoption of Justice Harlan's view that the
Constitution is "color-blind" would have provided the Court's civil rights opinions with the higher-law
foundation necessary for a "just, wise, and constitutional decision").

1% See BLAUSTEIN & MERSKY, supra note 6, at 37.
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hired you right after graduation from law school and became one of your primary sponsors. If I
had not gone to Yale Law School, I would probably not have met Justice Curtis Bok, nor Yale
Law School alumni such as Austin Norris, a distinguished black lawyer, and Richardson
Dilworth, a distinguished white lawyer, who became my mentors and gave me my first jobs.
Nevertheless, now that you sit on the Supreme Court, there are issues far more important to the
welfare of our nation than our Ivy League connections. I trust that you will not be overly
impressed with the fact that all of the other Justices are graduates of what laymen would call the
nation's most prestigious law schools.

Black Ivy League alumni in particular should never be too impressed by the educational
pedigree of Supreme Court Justices. The most Wreﬁhed decision ever rendered against black
people in the past century was Plessy v. Ferguson.!-It was written in 1896 by Justice Henry
Billings Brown, who had attended both Yale and Harvard Law Schools. The opinion was joined
by Justice George Shiras, a graduate of Yale Law School, as well as by Chief Justice Melville
Fuller and Justice Horace Gray, both alumni of Harvard Law School.

If those four Ivy League alumni on the Supreme Court in 1896 had been as faithful in their
interpretation of the Constitution as Justice John Harlan, a graduate of Transylvania, a small law
school in Kentucky, then the venal precedent of Plessy v. Ferguson, which established the federal
"separate but equal" doctrine and legitimized the worst forms of race discrimination, would not
have been the law of our nation for sixty years. The separate but equal doctrine, also known as
Jim Crow, created the foundations of separate and unequal allocation of resources, and
oppression of the human rights of Blacks.

During your confirmation hearing I heard you refer frequently to your grandparents and your
experiences in Georgia. Perhaps now is the time to recognize that if the four Ivy League alumni--
all northerners--of the Plessy majority had been as sensitive to the plight of black people as was
Justice John Harlan, a former slave holder from Kentucky,2 he American statutes that sanctioned
racism might not have been on the books--and many of the racial injustices that your grandfather,
Myers Anderson, and my grandfather, Moses Higginbotham, endured would never have occurred.

The tragedy with Plessy v. Ferguson, is not that the Justices had the "wrong" education, or
that they attended the "wrong" law schools. The tragedy is that the Justices had the wrong values,
and that these values poisoned this society for decades. Even worse, millions of Blacks ay still
suffer fr(ﬁl‘ the tragic sequelac of Plessy--a case whichljihief Justice Rehnquist.H Justice
Kennedy, —and most scholars now say was wrongly decided.

As you sit on the Supreme Court confronting the profound issues that come before you,
never be impressed with how bright your colleagues are. You must always focus on what values
they bring to the task of interpreting the Constitution. Our Constitution has an unavoidable--
though desirable--level of ambiguity, and there are many interstitial spaces which as a Justice of
the Supreme Court you will have to fill in.”“To borrow Justice Cardozo's elegant phrase: "We do

1163 U.S. 537 (1896).

12 See Alan F. Westin, John Marshall Harlan and the Constitutional Rights of Negroes: The Transformation
of a Southerner, 66 YALE L.J. 637, 638 (1957).

1 Fullilove v. Klutznick, 448 U.S. 448, 522 (1980) (Stewart, J., joined by Rehnquist, J., dissenting).

" Metro Broadcasting, Inc. v. FCC, 110 S.Ct. 2997, 3044 (1990) (Kennedy, J., dissenting).

"> For a thorough review of the background of Plessy v. Ferguson, and a particularly sharp criticism of the
majority opinion, see LOREN MILLER, THE PETITIONERS: THE STORY OF THE SUPREME
COURT OF THE UNITED STATES AND THE NEGRO 165-82 (1966). As an example of scholars who
have criticized the opinion and the result in Plessy, see LAURENCE H. TRIBE, AMERICAN
CONSTITUTIONAL LAW 1474- 75 (2d ed., 1988).

' See, e.g., BENJAMIN CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 10 (1921) (noting
that "judge-made law [is] one of the existing realities of life").
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not pick our rules of law full blossomed from the trees."EIYou and the other Justices cannot avoid
putting your imprimatur on a set of values. The dilemma will always be which particular values
you choose to sanction in law. You can be part of what Chief Justice Warren, Justice Brennan,
Justice Blac]ﬁmn, and Justice Marshall and others have called the evolutionary movement of the
Constitution —--an evolutionary movement that has benefitted you greatly.

III. YOUR CRITIQUES OF CIVIL RIGHTS ORGANIZATIONS AND THE SUPREME
COURT DURING THE LAST EIGHT YEARS

I have read almost every article you have published, every speech you have given, and
virtually every public comment you have made during the past decade. Until your confirmation
hearing I could not find one shred of evidence suggesting an insightful understanding on your
part on how the evolutionary movement of the Constitution and the work of civil rights
organizations have benefitted you. Like Sharon McPhail, the President of the National Bar
Association, I kept asking myself: Will the Real Clarence Thomas Stand Up?— Like her, I
wondered: "Is Clarence Thomas a 'conservative with a common touch' as Ruth Marcus refers to
him ... or the 'counterfeit hero' he is accused of being by Haywood Burns ...?"

While you were a presidential appointee for eight years, as Chairman of the Equal
Opportunity Commission and as an Assistant Secretary at the Department of Edycation, you
made what [ would regard as unwarranted criticis of civil rights organizations,~ the Warren
Court,* and even of Justice Thurgood Marshall.*!Perhaps these criticisms were motivated by

"7 1d. at 103.

'8 The concept of the "evolutionary movement" of the Constitution has been expressed by Justice Brennan
in Regents of the University of California v. Bakke, 438 U.S. 312 (1978), and by Justice Marshall in his
speech given on the occasion of the bicentennial of the Constitution. In Bakke, in a partial dissent joined by
Justices White, Marshall, and Blackmun, Justice Brennan discussed how Congress had "eschewed any
static definition of discrimination [in Title VI of the 1964 Civil Rights Act] in favor of broad language that
could be shaped by experience, administrative necessity and evolving judicial doctrine." Id. at 337
(Brennan, J., dissenting in part) (emphasis added). In Justice Brennan's view, Congress was aware of the
"evolutionary change that constitutional law in the area of racial discrimination was undergoing in 1964."
Id. at 340. Congress, thus, equated Title VI's prohibition against discrimination with the commands of the
Fifth and Fourteenth Amendment to the Constitution so that the meaning of the statute's prohibition would
evolve with the interpretations of the command of the Constitution. See id. at 340. In another context,
during his speech given on the occasion of the bicentennial of the Constitution, Justice Marshall
commented that he did "not believe that the meaning of the Constitution was forever 'fixed' at the
Philadelphia Convention." Thurgood Marshall, Reflections on the Bicentennial of the United States
Constitution, 101 HARV.L.REV. 1, 2 (1987). In Justice Marshall's view, the Constitution had been made
far more meaningful through its "promising evolution through 200 years of history." Id. at 5 (emphasis
added).

1 Sharon McPhail, Will The Real Clarence Thomas Stand Up?, NAT'L B.ASS'N MAG., Oct. 1991, at 1.

20 1d; see Ruth Marcus, Self-Made Conservative; Nominee Insists He Be Judged on Merits, WASH. POST,
July 2, 1991, at Al; Haywood Burns, Clarence Thomas, A Counterfeit Hero, N.Y. TIMES, July 9, 1991, at
A19.

1 See, e.g. Clarence Thomas, The Equal Employment Opportunity Commission: Reflections on a New
Philosophy, 15 STETSON L.REV. 29, 35 (1985) (asserting that the civil rights community is "wallowing
in self- delusion and pulling the public with it"); Juan Williams, EEOC Chairman Blasts Black Leaders,
WASH. POST, Oct. 25, 1984, at A7 ("These guys [black leaders] are sitting there watching the destruction
of our race.... Ronald Reagan isn't the problem. Former President Jimmy Carter was not the problem. The
lack of black leadership is the problem.").

2 See supra note 9.

2 See Clarence Thomas, Black Americans Based Claim for Freedom on Constitution, SAN DIEGO
UNION & TRIB., Oct. 6, 1987, at B7 (claiming that Marshall's observation of the deficiencies in some
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what you perceived to be your political duty to the Reagan and Bush administrations. Now that
you have assumed what should be the non- partisan role of a Supreme Court Justice, I hope you
will take time out to carefully evaluate some of these unjustified attacks.

In October 1987, you wrote a letter to the San Diego Union & Tribune criticizin@a speech
given by Justice Marshall on the 200th anniversary celebration of the Constitution. Justice
Marshall had cautioned all Americans not to overlook the momentous events that followed the
drafting of that document, and to "seek ... a sensitive understanding of the Constitution's inherent
defects, and its promising evolution through 200 years of history."

Your response dismissed Justice Marshall's "sensitive understanding" as an "exasperatiné
and incomprehensible ... assault on the Bicentennial, the Founding, and the Constitution itself."
Yet, however high and noble the Founders' intentions may have been, Justice Marshall was
correct in believing that the men who gathered in Philadelphia in 1787 "could not have imagined,
nor would they have accepted, that the document they were drafting would one day be construed
by a Supreme Court to which had been appointed a woman and the descendant of an African
slave."== That, however, was neither an assault on the Constitution nor an indictment of the
Founders. Instead, it was simply a recognition that in the midst of the Bicentennial celebration,
"some may more quietly commemorate the suffering, the struggle and sacrifice that has
triumphed over much of what was wrong with the inal document, and observe the anniversary
with hopes not realized and promises not fulﬁlled." Justice Marshall's comments, much like his
judicial philosophy, were grounded in history and were driven by the knowledge that even today,
for millions of Americans, there still remain "hopes not realized and promises not fulfilled." His
reminder to the nation that patriotic feelings should not get in the way of thorz.ghtful reflection on
this country's continued struggle for equality was neither new nor misplaced.~~ Twenty-five years

respects of the Framers' constitutional vision "alienates all Americans, and not just black Americans, from
their high and noble intention").
* See id.
** Marshall, supra note 18, at 5
%% Thomas, supra note 23, at B7. In the same diatribe, you also quoted out of context excerpts from the
works of Frederick Douglass, Martin Luther King, Jr. and John Hope Franklin. See id. Their works,
however, provide no support for what amounted to a scurrilous attack on Justice Marshall. In fact, John
Hope Franklin wrote the epilogue to a report by the NAACP opposing your nomination to the Supreme
Court. See John Hope Franklin, Booker T. Washington, Revisited, N.Y. TIMES, Aug. 1, 1991, at A21.
There he quite properly observed that, by adopting a philosophy of alleged self-help without seeking to
assure equal opportunities to all persons, you "placed [yourself] in the unseemly position of denying to
others the very opportunities and the kind of assistance from public and private quarters that have placed
[you] where you are today." Id.
%" Marshall, supra note 18, at 5.
*1d.
¥ On April 1, 1987, some weeks before Justice Marshall's speech, I gave the Herman Phleger Lecture at
Stanford University. I stated in my presentation:
In this year of the Bicentennial you will hear a great deal that is laudatory about our nation's
Constitution and legal heritage. Much of this praise will be justified. The danger is that the current
oratory and scholarship may lapse into mere self-congratulatory back-patting, suggesting that
everything in America has been, or is, near perfect.

We must not allow our euphoria to cause us to focus solely on our strengths. Somewhat like
physicians examining a mighty patient, we also must diagnose and evaluate the pathologies that have
disabled our otherwise healthy institutions.

I trust that you will understand that my critiques of our nation's past and present shortcomings do
not imply that I am oblivious to its many exceptional virtues. I freely acknowledge the importance of
two centuries of our enduring and evolving Constitution, the subsequently enacted Bill of Rights, the
Thirteenth, Fourteenth, Fifteenth and Nineteenth Amendments, and the protections of these rights,
more often than not, by federal courts.
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earlier, in December 1962, while this country was celebrating the 100th anniversary of the
emancipation proclamation, James Baldwin had written to his young nephew:

This is your home, my friend, do not be driven from it; great men have done great things here, and

will again, and we can make America what America must become.... [But yJou knovhand I know that

the country is celebrating one hundred years of freedom one hundred years too soon.

Your response to Justice Marshall's speech, as well as your criticisms of the Warren court
and civil rights organizations, may have been nothing more than your expression of allegiance to
the conservatives who made you Chairman of the EEOC, and who have now elevated you to the
Supreme Court. But your comments troubled me then and trouble me still because they convey a
stunted knowledge of history and an unformed judicial philosophy. Now that you sit on the
Supreme Court you must sort matters out for yourself and form your own judicial philosophy, and
you must reflect more deeply on legal history than you ever have before. You are no longer
privileged to offer flashy one-liners to delight the conservative establishment. Now what you
write must inform, not entertain. Now your statements and your votes can shape the destiny of the
entire nation.

Notwithstanding the role you have played in the past, I believe you have the intellectual
depth to reflect upon and rethink the great issues the Court has confronted in the past and to
become truly your own man. But to be your own man the first in the series of questions you must
ask yourself is this: Beyond your own admirable personal drive, what were the primary forces or
acts of good fortune that made your major achievements possible? This is a hard and difficult
question. Let me suggest that you focus on at least four areas: (1) the impact of the work of civil
rights lawyers and civil rights organizations on your life; (2) other than having picked a few
individuals to be their favorite colored person, what it is that the conservatives of each generation
have done that has been of significant benefit to African-Americans, women, or other minorities;
(3) the impact of the eradication of racial barriers in the voting on your own confirmation; and (4)
the impact of civil rights victories in the area of housing and privacy on your personal life.

IV. THE IMPACT OF THE WORK OF CIVIL RIGHTS LAWYERS AND CIVIL RIGHTS
ORGANIZATIONS ON YOUR LIFE

During the time when civil rights organizations were challenging the Reagan
Administration, I was frankly dismayed by some of your responses to and denigrations of these
organizations. In 1984, the Washington Post reported that you had criticized traditional civil
rights leaders because, instead of trying to reshape the Administration's policﬁ, they had gone to
the news media to "bitch, bitch, bitch, moan and moan, whine and whine."™ If that is still you
assessment of these civil rights organizations or their leaders, I suggest, Justice Thomas, that you

Passion for freedom and commitments to liberty are important values in American society. If we
can retain this passion and commitment and direct it towards eradicating the remaining significant
areas of social injustice on our nation's unfinished agenda, our pride should persist--despite the daily
tragic reminders that there are far too many homeless, far too many hungry, and far too many victims
of racism, sexism, and pernicious biases against those of different religions and national origins. The
truth is that, even with these faults, we have been building a society with increasing levels of social
justice embracing more and more Americans each decade.

A. Leon Higginbotham, Jr., The Bicentennial of the Constitution: A Racial Perspective, STAN.LAW., Fall
1987, at 8.

% JAMES BALDWIN, The Fire Next Time, in THE PRICE OF THE TICKET 336 (1985). In a similar
vein, on April 5, 1976, at the dedication of Independence Hall in Philadelphia on the anniversary of the
Declaration of Independence, Judge William Hastie told the celebrants that, although there was reason to
salute the nation on its bicentennial, "a nation's beginning is a proper source of reflective pride only to the
extent that the subsequent and continuing process of its becoming deserves celebration." GILBERT
WARE, WILLIAM HASTIE: GRACE UNDER PRESSURE 242 (1984).

31 See Williams, supra note 21, at A7 (quoting Clarence Thomas).
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should ask yourself every day what would have happened to you if there had never been a
Charles Hamilton Houston, a William Henry Hastie, a Thurgood Marshall, and that small cadre
of other lawyers associated with them, who laid the groundwork for success in the twentieth-
century racial civil rights cases? Couldn't they have been similarly charged with, as you phrased
it, bitching and moaning and whining when they challenged the racism in the administrations of
prior presidents, governors, and public officials? If there had never been an effective NAACP,
isn't it highly probable that you might still be in Pin Point, Georgia, working as a laborer as some
of your relatives did for decades?

Even though you had the good fortune to move to Savannah, Georgia, in 1955, would you
have been able to get out of Savannah and get a responsible job if decades earlier the NAACP had
not been challenging racial injustice throughout America? If the NAACP had not been lobbying,
picketing, protesting, and politicking for a 1964 Civil Rights Act, would Monsanto Chemical
Company have opened their doors to you in 19777 If Title VII had not been enacted might not
American companies still continue to discriminate on the basis of race, gender, and national
origin?

The philosophy of civil rights protest evolved out of the fact that black people were forced to
confront this country's racist institutions without the benefit of equal access to those institutions.
For example, in January of 1941, A. Philip Randolph planned a march en Washington, D.C., to
protest widespread employment discrimination in the defense industry. In order to avoid the
prospect of a demonstration by potentially tens of thousands of Blacks, President Franklin Delano
Roosevelt issued Executive Order barring discrimination in defense industries or government.
The order led to the inclusion of anti-discrimination clauses in all ﬁvemment defense contracts
and the establishment of the Fair Employment Practices Committee.

In 1940, President Roosevelt appointed William Henry Hastie as civilian aide to Secretary of
War Henry L. Stimson. Hastie fought tirelessly against discrimination, but when confronted with
an unabated program of segregation in all areas of the armed forces, he resigned on January 31,
1943. His visible and dramatic protest sparked the move tomrds integrating the armed forces,
with immediate and far-reaching results in the army air corps.

A. Philip Randolph and William Hastie understood--though I wonder if you do--what Frederick
Douglass meant when he wrote:

The whole history of the progress of human liberty shows that all concessions yet made to her august
claims, have been born of earnest struggle.... If there is no struggle there is no progress....

This struggle may be a moral one, or it may be a physical one, and it may be both moral and ﬁysical,
but it must be a struggle. Power concedes nothing without a demand. It never did and it never will.

The struggles of civil rights organizations and civil rights lawyers have been both moral and
physical, and their victories have been neither easy nor sudden. Though the Brown decision was
issued only six years after your birth, the road to Brown started more than a century earlier. It
started when Prudence Crall was arrested in Connecticut in 1833 for attempting to provide
schooling for colored girls."*It was continued in 18@ when Charles Sumner, a white lawyer a
abolitionist, and Benjamin Roberts, a black lawyer,"challenged segregated schools in Boston.?

32 See JOHN HOPE FRANKLIN & ALFRED A. MOSS, JR., FROM SLAVERY TO FREEDOM: A
HISTORY OF NEGRO AMERICANS 388-89 (1988); see also RICHARD KLUGER, SIMPLE JUSTICE:
THE HISTORY OF BROWN v. BOARD OF EDUCATION AND BLACK AMERICA'S STRUGGLE
FOR EQUALITY 219 (1975).

¥ See FRANKLIN & MOSS, supra note 32, at 388-89; KLUGER, supra note 32, at 219.

** See WARE, supra note 30, at 95-98, 124-33.

% Frederick Douglass, Speech Before The West Indian Emancipation Society (Aug. 4, 1857), in 2 PHILIP
S. FONER, THE LIFE AND WRITINGS OF FREDERICK DOUGLASS 437 (1950).

%% See Crandall v. State, 10 Conn. 339 (1834).

37 See LEON F. LITWACK, NORTH OF SLAVERY: THE NEGRO IN THE FREE STATES, 1790-1860,
at 147 (1961).
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It was coptinued as the NAACP, starting with Charles Hamilton Houston's suit, Murray v.
Pearson, in 1936, challenged Maryland's policy of excluding acks from the University of
Maryland Law School. It was continued in Gaines v. Missouri, when Houston challenged a
1937 decision of the Missouri Supreme Court. The Missouri courts had held that because law
schools in the states of Illinois, lowa, Kansas, and Nebraska accepted Negroes, a twenty-five-
year-old black citizen of Missouri was not being denied his constitutional right to equal protection
under the law when he was exg¢luded from the only state supported law school in Missouri. It was
continued in Sweatt v. Paintert~in 1946, when Heman Marion Sweatt filed suit for admission to
the Law School of the University of Texas after his application was rejected solely because he
was black. Rather than admit him, the University postponed the matter for years and put up a
separate and unaccredited law school for Blacks. It was continued in series of cases against the
University of Oklahoma, when, in 1950, in McLaurin v. Oklahoma, G.W. McLaurin, a sixty-
eight-year-old man, applied to the University of Oklahoma to obtain a Doctorate in education. He
had earned his Master's degree in 1948, and had been teaching at Langston University, the state's
college for Negroes.™ Yet he was "required to sit apart at ... designated desk s in an anteroom
adjoining the classroom ... and on the mezzanine floor of the library, ... and to si a designated
table and to eat at a different time from the other students in the school cafeteria." &

The significance of the victory in the Brown case cannot be overstated. Brown changed the
moral tone of America; by eliminating the legitimization of state-imposed racism it implicitly
questioned racism wherever it was used. It created a milieu in which private colleges were forced
to recognize their failures in excluding or not welcoming minority students. I submit that even
your distinguished undergraduate college, Holy Cross, and Yale University were influenced by
the milieu created by Brown and thus became more sensitive to the need to create programs for
the recruitment of competent minority students. In short, isn't it possible that you might not have
gone to Holy Cross if the NAACP and other civil rights organizations, Martin Luther King and
the Supreme Court, had not recast the racial mores of America? And if you had not gone to Holy
Cross, and instead had gone to some underfunded state college for Negroes in Georgia, would
you have been admitted to Yale Law School, and would you have met the alumni who played
such a prominent role in maximizing your, professional options?

I have cited this litany of NAACP®/cases because I don't understand why you appeared so
eager to criticize civil rights organizations or their leaders. In the 1980s, Benjamin Hooks and
John Jacobs worked just as tirelessly in the cause of civil rights as did their predecessors Walter
White, Roy Wilkins, Whitney Young, and Vernon Jordan in the 1950s and '60s. As you now start
to adjudicate cases involving civil rights, I hope you will have more judicial integrity than to
demean those advocates of the disadvantaged who appear before you. If you and I had not gotten
many of the positive reinforcements that these organizations fought for and that the post-Brown
era made possible, probably neither you nor I would be federal judges today.

V. WHAT HAVE THE CONSERVATIVES EVER CONTRIBUTED TO AFRICAN-AMERICANS?

¥ See Roberts v. City of Boston, 59 Mass. (5 Cush.) 198 (1850).

3182 A. 590 (1936).

4305 U.S. 337 (1938).

1339 U.S. 629 (1950).

#2339 U.S. 637 (1950).

# See MILLER, supra note 15, at 336.

* McLaurin, 339 U.S. at 640.

* 1 have used the term NAACP to include both the NAACP and the NAACP Legal Defense Fund. For
examples of civil rights cases, see DERRICK A. BELL, JR., RACE, RACISM AND AMERICAN LAW
57-59, 157-62, 186-92, 250-58, 287-300, 477- 99 (2d ed. 1980); JACK GREENBERG, RACE
RELATIONS AND AMERICAN LAW 32-61 (1959).
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During the last ten years, you have often described yourself as a black conservative. I must
confess that, other than their own self-advancement, I am at a loss to understand what is it that the
so-called black conservatives are so anxious to conserve. Now that you no longer have to be
outspoken on their behalf, perhaps you will recognize that in the past it was the white
"conservatives" who screamed "segregation now, segregation forever!" It was primarily the
conservatives who attacked the Warren Court relentlessly because of Brown v. Board of
Education and who stood in the way of almost every measure to ensure gender and racial
advancement.

For example, on March 11, 1956, ninety-six members of Congress, representing eleven
southern states, issued the "Southern Manifesto," in which they declared that the Brawn decision
was an "unwarranted exercise of power by the Court, contrary to the Constitution."™ Ironically,
those members of Congress reasoned that thrown decision was "destroying the amicable
relations between the white and negro races,"Hand that "it ha@planted hatred and suspicion
where there had been heretofore friendship and understanding."* They then pledged to use all
lawful means to bring about the reversal of the@lecision, and praised those states which had
declared the intention to resist its implementation.*= The Southern Manifesto was more than mere
political posturing by Southern Democrats. It was a thinly disguised racist attack on the
constitutional and moral foundations of Brown. Where were the conservatives in the 1950s when
the cause of equal rights needed every fair-minded voice it could find?

At every turn, the conservatives, either by tacit approbation or by active complicity, tried to
derail the struggle for equal rights in this country. In the 1960s,if was the conservatives,
including the then- senatopial candidate from Texas, George Bush,= the—then-Governor from
California, Ronald Reagan,@nd the omnipresent Senator Strom Thurmond,“who argued that the
1964 Civil Rights Act was unconstitutional. In fact Senator Thurmond's 24 hour 18 minute
filibuster during Senate deliberations on the 1957 Civil Rights Act set an all-time record *'He
argued on the floor of the Senate that the provisions of the Act g@ranteeing equal access to
public accommodations amounted to an enslavement of white people.*~If twenty-seven years ago
George Bush, Ronald Reagan, and Strom Thurmond had succeeded, there would have been no
position for you to fill as Assistant Secretary for Civil Rights in the Department of Education.
There would have been no such agency as the Equal Employment Commission for you to chair.

Thus, I think now is the time for you to reflect on the evolution of American constitutional
and statutory law, as it has affected your personal options and improved the options for so many
Americans, particularly non-whites, women, and the poor. If the conservative agenda of the
1950s, '60s, and '70s had been implemented, what would have been the results of the important
Supreme Court cases that now protect your rights and the rights of millions of other Americans
who can now no longer be discriminated against because of their race, religion, national origin, or
physical disabilities? If, in 1954, the United States Supreme Court had accepted the traditional
rationale that so many conservatives then espoused, would the 1896 Plessy v. Ferguson case,
which announced the nefarious doctrine of "separate but equal," and which allowed massive

%102 CONG.REC. 4255, 4515 (1956).
7 1d. at 4516.
* 1d.
¥ See id.
% See Doug Freelander, The Senate-Bush: The Polls Give Him 'Excellent Chance,’, HOUSTON POST,
Oct. 11, 1964, § 17, at 8.
3! See David S. Broder, Reagan Attacks the Great Society, N.Y. TIMES, June 17, 1966, at 41.
2 See CHARLES WHALEN AND BARBARA WHALEN, THE LONGEST DEBATE: A
%EGISLATIVE HISTORY OF THE 1964 CIVIL RIGHTS ACT 143 (1967).
Id.
% SENATE COMMERCE COMM., CIVIL RIGHTS--PUBLIC ACCOMMODATIONS, S.REP. NO. 872,
88th Cong., 2d. Sess. 62-63, 75-76 (1964) (Individual Views of Senator Strom Thurmond).
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inequalities, still be the law of the land? In short, if the conservatives of the 1950s had had their
way, would there ever have been a Brown v. Board of Education to prohibit state-imposed racial
segregation?

VI. THE IMPACT OF ERADICATING RACIAL BARRIERS TO VOTING

Of the fifty-two senators who voted in favor of your confirmation, some thirteen hailed from
nine southern states. Some may have voted for you because &Iey agreed with President Bush's
assessment that you were " 'the best person for the position.' "> But, candidly, Justice Thomas, I
do not believe that you were indeed the most competent person to be on the Supreme Court.
Charles Bowser, a distinguished African-American Philadelphia lawyer, said, " 'T'd be willing to
bet ... that not one of the senators who voted to confirm Clarence Thomas would hire him as their
lawyer.' " &

Thus, realistically, many senators probably did not think that you were the most qualified
person available. Rather, they were acting solely as politicians, weighing the potential backlash in
their states of the black vote that favored you for emotional reasons and the conservative white
vote that favored you for ideological reasons. The black voting constituency is important in many
states, and today it could make a difference as to whether many senators are or are not re-elected.
So here, too, you benefitted from civil rights progress.

No longer could a United States Senator say what Senator Benjamin Tillman of South
Carolina said in anger when President Theodore Roosevelt invited a moderate Negro, Booker T.
Washington, to lunch at the White House: " 'Now that Roosevelt has eaten with that nigger
Washington, we shall have to kill a thousand niggers to get them back to their place.' "®-'Senator
Tillman did not have to fear any retaliation by Blacks because South Carolina and most southern
states kept Blacks "in their place" by manipulating the ballot box. For example, because they did
not have to confront the restraints and prohibitions of later Supreme Court cases, the manipulated
"white" primary allowed Tillman and other racist senators to profit from the threat of violence to
Blacks who voted, and from the disproportionate electoral power given to rural whites. For years,
the NAACP litigated some of the most significant cases attacking racism at the ballot box. That
organization almost singlehandedly created the foundation for black political power that led in
part to the 1965 Civil Rights Act.

Moreover, if it had not been for the Supreme Court's opinion in Smith v. Allright,a case
which Thurgood Marshall argued, most all the southern senators who voted for you would have
been elected in what was once called a "white primary"--a process which precluded Blacks from
effective voting in the southern primary election, where the real decisions were made on w
would run every hamlet, township, city, county and state. The seminal case of Baker v. Carr,
which articulated the concept of one man-one vote, was part of a series of Supreme Court
precedents that caused southern senators to recognize that patently racist diatribes could cost
them an election. Thus your success even in your several confirmation votes is directly
attributable to the efforts that the "activist" Warren Court and civil rights organizations have
made over the decades.

> The Supreme Court; Excerpts From News Conference Announcing Court Nominee, N.Y. TIMES, July
2, 1991, at A14 (statement of President Bush).

% Peter Binzer, Bowser Is an Old Hand at Playing the Political Game in Philadelphia, PHILA.
INQUIRER, Nov. 13, 1991, at A11 (quoting Charles Bowser).

7 WILLIAM A. SINCLAIR, THE AFTERMATH OF SLAVERY: A STUDY OF THE CONDITION
AND ENVIRONMENT OF THE AMERICAN NEGRO 187 (Afro-Am Press 1969)

(1905) (quoting Senator Benjamin Tillman).

¥321 U.S. 649 (1944).

9369 U.S. 186 (1962).
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VII. HOUSING AND PRIVACY

If you are willing, Justice Thomas, to consider how the history of civil rights in this country
has shaped your public life, then imagine for a moment how it has affected your private life. With
some reluctance, I make the following comments about housing and marriage because I hope that
reflecting on their constitutional implications may raise your consciousness and level of insight
about the dangers of excessive intrusion by the state in personal and family relations.

From what I have seen of your house on television scans and in newspaper photos, it is
apparent that you live in a comfortable Virginia neighborhood. Thus I start with Holmes's view
that "a page of history is worth a volume of logic."= The history of Virginia's legislatively and
judicially imposed racism should be particularly significant to you now that as a Supreme Court
Justice you must determine the limits of a state's intrusion on family and other matters of privacy.

It is worthwhile pondering what the impact on you would have been if Virginia's legalized
racism had been allowed to continue as a viable constitutional doctrine. In 1912, Virginia enacted
a statute giving cities and towns the right to paﬁ ordinances which would divide the city into
segregated districts for black and white residents. Segregategjiistricts were designated white or
black depending on the race of the majority of the residents.”* It became a crimefor any black
person to move into and occupy a residence in an area known as a white district.HSimilarly, it
was a crime for any white person to move into a black district.2

Even prior to the Virginia statute of 1912, the cities of Ashland and Richmond had enacted
such segregationist statutes. ae ordinances also imposed the same segregationist policies on
any "place of public assembly."™ Apparently schools, churches, and meeting places were defined
by the color of their members. Thus, white Christian Virginia wanted to make sure that no black
Christian churches were in their white Christian neighborhoods.

The impact of these statutes can be assessed by reviewing the experiences of two African-
Americ, John Coleman and Mary Hopkins. Coleman purchased property in Ashland, Virginia
in 1911.*In many ways he symbolized the American dream of achieving some modest upward
mobility by being able to purchase a home earned through initiative and hard work. But shortly
after moving to his home, he was arrested for violating Ashland's segregation ordinance because a
majority of the residents in the block were white. Also, in 1911, the City of Richmond prosecu@d
and convicted a black woman, Mary S. Hopkins, for moving into a predominantly white block.

Coleman and Hopkins appealed their convictions to the Supreme Court of Virginia which
held that the ordinances of Ashland and Richmond did not violate the United States Constitution
and that the fines and convictions were valid.

If Virginia's law of 1912 still prevailed, and if your community passed laws like the
ordinances of Richmond and Ashland, you would not be able to live in your own house.
Fortunately, the Virginia ordinances and statutes were in effect nullified by a case brought by the

5 New York Trust Company v. Eisner, 256 U.S. 345, 349 (1921).

1 Act of Mar. 12,1912, ch. 157, § 1, 1912 Va.Acts 330, 330.

62 1d. § 3, at 330-31.

% 1d. § 4, at 331

6 Id. There were a few statutory exceptions, the most important being that the servants of "the other race"
could reside upon the premises that his or her employer owned or occupied. Id. § 9, at 332.

% See Ashland, Va., Ordinance (Sept. 12, 1911) [hereinafter, Ashland Ordinance]; Richmond, Va.,
Ordinance (Dec. 5, 1911) [hereinafter, Richmond Ordinance].

% Ashland Ordinance, supra note 65, §§ 1-3; Richmond Ordinance, supra note 65, §§ 1, 2.

67" See Hopkins v. City of Richmond, 86 S.E. 139, 142 (Va.1915). At the time of the purchase, the house
was occupied by a black tenant who had lived there prior to the enactment of the ordinance, so the purchase
precipitated no change in the color composition or racial density of the neighborhood or block.

* 1d. at 141.

9 1d
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NAACP in 1915, where a similar statute of the City of Louisville was declared unconstitutional.EI
But even if your town council had not passed such an ordinance, the developers would in all
probability have incorporated racially restrictive covenants in the title deeds to the individual
homes. Thus, had it not been for the vigor of the NAACP's litigation efforts in a series of
persistent attacks against racial covenants y‘ﬁj would have been excluded from your own home.
Fortunately, in 1948, in Shelley v. Kraemer, —a case argued by Thurgood Marshall, the NAACP
succeeded in having such racially restrictive covenants declared unconstitutional. Yet with all of
those litigation victories, you still might not have been able to live in your present house because
a private developer might have refused to sell you a home solely because you are an African-
American. Again you would be saved because in 1968 the Supreme Court, in Jones v. Alfred H.
Mayer Co., in an opinion byi,lstice Stewart, held that the 1866 Civil Rights Act precluded such
private racial discrimination.2 Tt was a relatively close casthe two dissenting justices said that
the majority opinion was "ill considered and ill—advised." It was the values of the majority
which made the difference. And it is your values that will determine the vitality of other civil
rights acts for decades to come.

Had you overcome all of those barriers to housing and if you and your present wife decided
that you wanted to reside in Virginia, you would nonetheless have been violating the Racial
Integrity Act of 1924, which the Virginia Supreme Court as late as 1966 said was consistent
with the federal constitution because of the overriding state interest in the institution of
marriage.— Although it was four years after the Brown case, Richard Perry Loving and his wife,
Mildred Jeter Loving were convicted in 1958 and originally sentenced to one year in jail because
of their interracial marriage. As an act of magnanimity the trial court later suspended the
sentences, " 'for a period of 25 years upon the provision that both accused leave Caroline County
and the state of Virginia at oncnd do not return together or at the same time to said county and
state for a period of 25 years.'" o]

The conviction was affirmed by a unanimous Supreme Court of Virginia, though they
remanded the case back as to the re-sentencing phase. Incidentally, the Virginia trial judge
justified the constitutionality of the prohibition against interracial marriages as follows:

"Almight God created the races white, black, yellow, Malay and red, and he placed them on
separate continents. And but for the interference with his arrangement there would be no cause for
such rriages. The fact that he separated the races shows that he did not intend for the races to
mix."

If the Virginia courts had been sustained by the United States Supreme Court in 1966, and if,
after your marriage, you and your wife had, like the Lovings, defied the Virginia statute by
continuing to live in your present residence, you could have been in the penitentiary today rather
than serving as an Associate Justice of the United States Supreme Court.

I note these pages of record from American legal history because they exemplify the tragedy
of excessive intrusion on individual and family rights. The only persistent protector of privacy
and family rights has been the United States Supreme Court, and such protection has occurred
only when a majority of the Justices has possessed a broad vision of human rights. Will you, in
your moment of truth, take for granted that the Constitution protects you and your wife against all
forms of deliberate state intrusion into family and privacy matters, and protects you even against
some forms of discrimination by other private parties such as the real estate developer, but

0 See Buchanan v. Warley, 245 U.S. 60 (1917).

71334 U.S. 1(1948).

2392 U.S. 409 (1968).

7 Id. at 449 (Harlan, J., dissenting).

™ See Loving v. Virginia, 388 U.S. 1, 4-6 (1967).

7 See Loving v. Virginia, 147 S.E.2d 78 (Va.1966), rev'd, 388 U.S. 1 (1967).
% 1d. at 79 (quoting the trial court).

" Loving, 388 U.S. at 3 (quoting the trial judge).
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nevertheless find that it does not protect the privacy rights of others, and particularly women, to
make similarly highly personal and private decisions?

CONCLUSION

This letter may imply that I am somewhat skeptical as to what your performance will be as a
Supreme Court Justice. Candidly, I and many other thoughtful Americans are very concerned
about your appointment to the Supreme Court. But [ am also sufficiently familiar with the history
of the Supreme Court to know that a few of its members (not many) about whom there was
substantial skepticism at the time of their appointment became truly outstanding Justices. In that
context I think of Justice Hugo Black. I am impressed by the fact that at the very beginning of his
illustrious career he articulated his vision of the responsibility of the Supreme Court. In one of his
early major opinions he wrote, "courts stand ... as havens of refuge for those who might otherwise
suffer because they are helples weak, out-numbered, or ... are non-conforming victims of
prejudice and public excitement."

While there are many other equally important issues that you must consider and on which I
have not commented, none will determine your place in history as much as your defense of the
weak, the poor, minorities, women, the disabled and the powerless. I trust that you will ponder
often the significance of the statement of Justice Blackmun, in a vigorous dissent of two years
ago, when he said: "[S]adly ... one wonders whether the majority [of the Court] still believes that
... race discrimination--or more accurately, race %crimination against nonwhites--is a problem in
our society, or even remembers that it ever was."

You, however, must try to remember that the fundamental problems of the disadvantaged,
women, minorities, and the powerless have not all been solved simply because you have "moved
on up" from Pin Point, Georgia, to the Supreme Court. In your opening remarks to the Judiciary
Committee, you described your life in Pin Point, Georgia, as "far removed in space and time from
this room, this day and this moment."8I have written to tell you that your life today, however,
should be not far removed from the visions and struggles of Frederick Douglass, Sojourner Truth,
Harriet Tubman, Charles Hamilton Houston, A. Philip Randolph, Mary McLeod Bethune, W.E.B.
Dubois, Roy Wilkins, Whitney Young, Martin Luther King, Judge William Henry Hastie,
Justices Thurgood Marshall, Earl Warren, and William Brennan, as well as the thousands of
others who dedicated much of their lives to create the America that made your opportunities
possible.”~ I hope you have the strength of character to exemplify those values so that the
sacrifices of all these men and women will not have been in vain.

I am sixty-three years old. In my lifetime I have seen African-Americans denied thgight to
vote, the opportunities to a proper education, to work, and to live where they choose*~'l have

8 Chambers v. Florida, 309 U.S. 227, 241 (1940).

" Wards Cove Packing Co. v. Antonio, 490 U.S. 642, 662 (1989) (Blackmun, J., dissenting).

% The Thomas Hearings; Excerpts from Senate Session on the Thomas Nomination, N.Y. TIMES, Sept.
11, 1991, at Al (opening statement of Clarence Thomas).

81 1t is hardly possible to name all the individuals who fought to bring equal rights to all Americans. Some
are gone. Others are fighting still. They include Prudence Crandall, Charles Sumner, Robert Morris,
William Lloyd Garrison, William T. Coleman, Jr., Jack Greenberg, Judges Louis Pollak, Constance Baker
Motley, Robert Carter, Collins Seitz, Justices Hugo Black, Lewis Powell, Harry Blackmun and John Paul
Stevens. For those whom I have not named, their contribution to the cause of civil rights may be all the
more heroic for at times being unsung. But, to paraphrase Yale Professor Owen Fiss' tribute to Justice
Marshall: "As long as there is law, their names should be remembered, and when their stories are told, all
the world should listen." Owen Fiss, A Tribute to Justice Marshall, 105 HARV.L.REV. 49, 55 (1991).

%2 For an analysis of discrimination faced by Blacks in the areas of voting, education, employment, and
housing, see GUNNAR MYRDAL, AN AMERICAN DILEMMA: THE NEGRO PROBLEM AND
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seen and known racial segregation and discrimination.EIBut I have also seen the decision in
Brown rendered. I have seen the first African-American sit on the Supreme Court. And I have
seen brave and courageous people, black and white, give their lives for the civil rights cause. My
memory of them has always been without bitterness or nostalgia. But today it is sometimes
without hope; for I wonder whether their magnificent achievements are in jeopardy. I wonder
whether (and how far) the majority of the Supreme Court will continue to retreat from otecting
the rights of the poor, women, the disadvantaged, minorities, and the powerless.”~ And if,
tragically, a majority of the Court continues to retreat, I wonder whether you, Justice Thomas, an
African- American, will be part of that majority.

No one would be happier than I if the record you will establish othe Supreme Court in
years to come demonstrates that my apprehensions were unfounded.®! You were born into
injustice, tempered by the hard reality of what it means to be poor and black in America, and
especially to be poor because you are black. You have found a door newly cracked open and you
have escaped. I trust you shall not forget that many who preceded you and many who follow you
have found, and will find, the door of equal opportunity slammed in their faces through no fault
of their own. And I also know that time and the tides of history often call out of men and women
qualities that even they did not know lay within them. And so, with hope to balance my
apprehensions, I wish you well as a thoughtful and worthy successor to Justice Marshall in the
ever ongoing struggle to assure equal justice under law for all persons.

Sincerely,

A. Leon Higginbotham, Jr.

MODERN DEMOCRACY 479-86 (9th ed. 1944) (voting); JOHN HOPE FRANKLIN & ALFRED A.
MOSS, JR., FROM SLAVERY TO FREEDOM: A HISTORY OF NEGRO AMERICANS 360-69 (6th ed.
1988) (education); COMMITTEE ON THE STATUS OF BLACK AMERICANS, NATIONAL
RESEARCH COUNCIL, A COMMON DESTINY: BLACKS AND AMERICAN SOCIETY 88-91, 315-
23 (Gerald D. Jaynes & Robin M. Williams, Jr. eds., 1989) (housing and employment); see also MARY
FRANCES BERRY & JOHN W. BLASSINGAME, LONG MEMORY: THE BLACK EXPERIENCE IN
AMERICA (1982).

¥ See A. LEON HIGGINBOTHAM, JR., IN THE MATTER OF COLOR at vii-ix (1978); A. Leon
Higginbotham, Jr., The Dream with Its Back against the Wall, YALE L.REF., Spring 1990, at 34; A. Leon
Higginbotham, Jr., A Tribute to Justice Thurgood Marshall, 105 HARV.L.REV. 55, 61 (1991).

 As I wrote in a recent tribute to Justice Marshall:

There appears to be a deliberate retrenchment by a majority of the current Supreme Court on many
basic issues of human rights that Thurgood Marshall advocated and that the Warren and Burger
Courts vindicated. This retrenchment ... caused Justice Marshall's dissents to escalate from a total of
19 in his first five years while Earl Warren was Chief Justice, to a total of 225 in the five years since
William Rehnquist became Chief Justice.

Higginbotham, supra note 83, at 65 n. 55 (1991) (citation omitted); see also Higginbotham, supra note 3, at
587 & n. 526 (citing Justice Marshall's warning that "[i]t is difficult to characterize last term's decisions [of
the Supreme Court] as the product of anything other than a deliberate retrenchment of the civil rights
agenda"); A. Leon Higginbotham, Jr., F. Michael Higginbotham & Sandile Ngcobo, De Jure Housing
Segregation in the United States and South Africa: The Difficult Pursuit for Racial Justice, 4 U.ILL.L.REV.
763, 874 n. 612 (1990) (noting the recent tendency of the Supreme Court to ignore race discrimination).

% In his recent tribute to Justice Marshall, Justice Brennan wrote: "In his twenty-four Terms on the
Supreme Court, Justice Marshall played a crucial role in enforcing the constitutional protections that
distinguish our democracy. Indeed, he leaves behind an enviable record of opinions supporting the rights of
the less powerful and less fortunate." William J. Brennan, Jr., A Tribute To Justice Marshall, 105
HARV.L.REV. 23 (1991). You may serve on the Supreme Court twenty years longer than Justice Marshall.
At the end of your career, I hope that thoughtful Americans may be able to speak similarly of you.
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