2 The Chronicles,
My Grandfather’s Stories,
and Immigration Law:

The Slave Traders Chronicle
as Racial History

MICHAEL A. OLIVAS

THE FUNNY thingabout stories is that everyone has one. My grandfather had
them, with plenty to spare. When I was very young, he would regale me with sto-
ries, usually about politics, baseball, and honor. These were his themes, the sub-
ject matter he carved out for himself and his grandchildren. As the oldest grand-
son and his first godchild, T held a special place of responsibility and affection. In
Mexican families, this patrimony handed to young boys is one remnant of older
times that is fading, like the use of Spanish in the home, posadas at Christmas,
or the deference accorded all elders.

In Sabino Olivas’ world, there were three verities, ones that he adhered to his
entire life: political and personal loyalties are paramount; children should work
hard and respect their elders; and people should conduct their lives with honor.
Of course, cach of these themes had a canon of stories designed, like parables, to
illustrate the larger theme, and, like the Bible, to be interlocking, cross refer-
enced, and synoptic. That is, they could be embellished in the retelling, but they
had to conform to the general themes of loyalty, hard work, and honor.

Several examples will illustrate the overarching theoretical construction of
my grandfather’s worldview and show how, for him, everything was connected,
and profound. Like other folklorists and storytellers, he employed mythic heroes
or imbued people he knew with heroic dimensions. This is an important part of
capturing the imagination of young children, for the mythopoeic technique
overemphasizes characteristics and allows listeners to fill in the gaps by actively
inviting them to rewrite the story and remember it in their own terms. As a re-
sult, as my family grew (I am the oldest of ten), I would hear these taproot stories
retold both by my grandfather to the other kids and by my brothers and sisters to
others. The core of the story would be intact, transformed by the teller’s accu-
mulated scnse of the story line and its application.

34 ST. Louis U.L.]. 425 (1990). Originally published in the St. Louis University Law Journal. Reprinted
by permission.
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One of the earliest stories was about New Mexico’s United States Senator
Bronson Cutting, and how he had died in a plane crash after attempting to help
Northern New Mexico Hispanics regain land snatched from them by greedy de-
velopers. Growing up near Tierra Amarilla, New Mexico, as he did, my grandfa-
ther was heir to a longstanding oral tradition of defining one’s status by land own-
ership. To this day, land ownership in Northern New Mexico is a tangle of
aboriginal Indian rights, Spanish land grants, Anglo and Mexican greed, treaties,
and developer domination. Most outsiders (that is, anyone south of Santa Fe)
know this issue only by having seen The Milagro Beanfield War, the Robert Red-
ford movie based on John Nichols’ book. But my grandfather’s story was that sin-
ister forces had somehow tampered with Senator Cutting’s plane because he was
aman of the people, aligned against wealthy interests. Senator Cutting, I was led
to belicve as I anchored the story with my own points of reference, was more like
Jimmy Stewart in Mr. Smith Goes to Washington than like the Claude Rains
character, who would lie to get his own greedy way.

Of course, as I grew older, I lcarned that the true story was not exactly as my
grandfather had told it. Land ownership in New Mexico is complicated; the Sen-
ator had his faults; and my grandfather ran afoul of Cutting’s political enemy,
Senator Dennis Chavez. But the story still held its sway over me.

His other favorite story, which included a strong admonition to me, was
about how he and other Hispanics had been treated in Texas on their way to
World War L. A trainload of soldiers from Arizona and Northern New Mexico, pre-
dominantly of Mexican origin (both New Mexico and Arizona had only recently
become states), were going to training camp in Ft. Hays, Kansas. Their train
stopped in a town near Amarillo, Texas, and all the men poured out to cat at a
restaurant, onc that catered to train travelers. But only to some. A sign promi-
nently proclaimed, “No coloreds or Mexicans allowed,” and word spread among
them that this admissions policy was taken seriously.

My grandfather, who until this time had never been outside the Territory or
the State of New Mexico (after 1912), was not used to this kind of indignity. Af-
ter all, he was from a state where Hispanics and Indians constituted a majority of
the population, especially in the North, and it was his first face-to-face encounter
with racism, Texas style. Shamefacedly, the New Mexicans ate the food that An-
glo soldiers bought and brought to the train, but he never forgot the humiliation
and anger he felt that day. Sixty-five years later, when he told me this story, he
remembered clearly how most of the men died in France or elsewhere in Europe,
defending a country that never fully accorded them their rights.

The longer, fuller version, replete with wonderful details of how at training
camp they had ridden sawhorses with saddles, always ended with the anthem,
“Ten cuidado con los Tejanos, porque son todos desgraciados y no tienen ver-
guenza” (Be careful with Texans because they are all sons-of-bitches and have no
shame). To be a sin verguenza—shameless, or without honor—was my grandfa-
ther’s cruelest condemnation, reserved for faithless husbands, reprobates, lying
grandchildren, and Anglo Texans.
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These stories, which always had admonitions about honorable behavior, al-
ways had a moral to them, with implications for grandchildren. Thus, I was ad-
monished to vote Democrat (because of FDR and the Catholic JFK), to support the
National League {because the Brooklyn Dodgers had first hired Black players and
because the relocated Los Angeles Dodgers had a farm tcam in Albuquerque), and
to honor my elders (for example, by using the more formal usted instead of the
informal tu).

People react to Derrick Bell and his storytelling in predictably diverse ways.
People of color, particularly progressive minority scholars, have been drawn to
his work. The old guard has been predictably scornful, as in Lino Graglia’s dys-
peptic assessment: “There can be no sin for which reading Professor Derrick Bell
is not, for me, adequate punishment. . . . [The Chronicles are| wails of embittered,
hate-filled sclf-pity. . .."!

My objection, if that is the proper word, to the Chronicle of the Space Traders
is not that it is too fantastic or unlikely to occur, but rather the opposite: This
scenario has occurred, and more than once in our nation’s history. Not only have
Blacks been enslaved, as the Chronicle sorrowfully notes, but other racial groups
have been conquered and removed, imported for their labor and not allowed to
participate in the society they built, or cxpelled when their labor was no longer
considered necessary. '

Consider the immigration history and political economy of three groups
whose United States history predates the prophecy for the year 2000: Cherokee
removal and the Trail of Tears; Chinese laborers and the Chinesc Exclusion Laws;
and Mexicans in the Bracero Program and Operation Wetback. These three racial
groups share different histories of conquest, exploitation, and legal disadvantage;
but even a brief summary of their treatment in United States law shows com-
monalities of racial animus, legal infirmity, and majority domination of legal in-
stitutions guised as “political questions.”2 I could have also chosen the national
origins or labor histories of other Indian tribes, the Filipinos, the Native Hawai-
ians, the Japanese, the Guamese, the Puerto Ricans, or the Vietnamese, in other
words, the distinct racial groups whose conquest, colonization, enslavement, or
immigration histories mark them as candidates for the Space Traders’ evil ex-
change.

Cherokee Removal and the Trail of Tears

Although the Cherokees were, in the early 1800s, the largest tribe
in what was the Southeastern United States, genocidal wars, abrogated treaties,
and Anglo land settlement practices had reduced them to 15,000 by 1838, pre-
dominantly in Georgia, Tennessee, North Carolina, and Alabama.? During the
1838-1839 forced march to the “Indian Territory” of what is now Oklahoma, a
quarter of the Cherokees died on the “Trail of Tears,” the long march of the
Cherokees, Seminoles, Creeks, Choctaws, and Chickasaw. Gold had been dis-
covered on Indian land in Georgia. The newly confederated states of the United



12 MICHAEL A. OLIVAS

States did not want sovereign Indian nations coexisting in their jurisdiction; and
President Andrew Jackson, engaged in a bitter struggle with Chief Justice John
Marshall, saw the removal of the Indians as a means to his own political ends.

Not only were the tribes removed from their ancestral homelands, guaranteed
to them by treaties, at forced gunpoint, but there were other elements that fore-
shadowed Bell’s Chronicles. The Cherokees had sought to integrate themselves
into their conquerors’ social and legal systems; they engaged as sovereigns to ne-
gotiate formally and lawfully their place in the United States polity; and they lit-
igated their grievances in Federal courts to no avail. Like the fictional Blacks in
the Chronicles, they too appealed to the kindness of strangers. One authoritative
account of this shameful occasion noted:

[Mlany Cherokees continued to hold to their hope even while soldiers drove them
from their homes into the stockades and on to the Trail of Tears. Some refused to
believe that the American people would allow this to happen. Until the very end,
the Cherokees spoke out supporting their rights to resist removal and to continue
to live in the ancestral homelands 4

In order to coexist with their conquerors, the Cherokees had adopted Anglo
ways, developing their own alphabet, bilingual [English-Cherokee) newspapers, a
court system, and a written constitution.® They entered into a series of treaties
that ceded dominion to the United States, but that preserved a substantial mea-
sure of self determination and autonomy. Beginning in 1802 with the Georgia
Compact, however, white landowners and officials variously entered into and re-
pudiated treaties and other agreements with Indian tribes.” By 1830, the Indian
Removal Act had been passed by Congress,® and the stage was set for Cherokee
Nation v. Georgia® and Worcester v. Georgia.'® In Cherokee Nation, Justice Mar-
shall held that the Cherokee were a “domestic dependent nation[,]” and thus the
Supreme Court did not have original jurisdiction; he invited another “proper case
with proper parties” to determine the “mere question of right [sic].”!!

The “proper party” presented itself the following year, in Worcester v. Geor-
gia, and Chief Justice Marshall held for the Cherokees. Marshall found that each
Indian tribe was

a distinct community, occupying its own territory, with boundaries accurately
described, in which the laws of a state can have no force, and which the citizens
of [a state] have no right to enter, but with the assent of the [Indians] themselves,
or in conformity with treaties, and with the acts of Congress.!?

Despite this first clarification of Indian sovereignty and the carly example of pre-
emption, the state of Georgia refused to obey the Court’s order, and President
Jackson refused to enforce the Cherokees’ victory. Georgia, contemptuous of the
Court’s authority, in what it contended was its own affairs, did not even argue its
side before the Court.

The Cherokees’ victory was Pyrrhic, for even their supporters, such as Daniel
Webster, turned their attention away from enforcement of Worcester to the Nul-
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lification Crisis, which threatened the very existence of the Union.!* The case of
Worcester was resolved by a pardon, technically mooting the Cherokees’ vic-
tory.14 The “greater good” of the Union thus sacrificed Cherokee rights at the al-
tar of political expediency, foreshadowing Blacks’ sacrifice during the Civil War,
Japanese rights sacrificed during World War 11, Mexicans’ rights sacrificed during
Operation Wetback, and Black rights extinguished in the year 2000 for the Space
Traders.

Chinese Exclusion

No racial group has been singled out for separate, racist treatment
in United States immigration law more than have the Chinese. A full political
analysis of immigration treaties, statutes, cases, and practices reveals an un-
apologetic, variegated racial character that today distinctly disadvantages Latin
Americans. But peculiar racial antipathy has been specifically reserved for Asians,
particularly the Chinese. While Chinese laborers were not enslaved in exactly the
same fashion that Blacks had been, they were imported under a series of formal
and informal labor contracting devices. These were designed to provide cheap, ex-
ploitable raw labor for the United States railroad industry, a labor force that
would have few legal or social rights. Immigration law developments in the
1800s, particularly the last third of the century, were dominated by racial devices
employed to control the Chinese laborers and deny them formal rights. Thesc for-
mal legal devices included treaties, statutes, and cases.

- Anti-Chinese animus was particularly virulent in California, where a series
of substantive and petty nuisance state ordinances were aimed at the Chinese.
These ordinances provided for arbitrary inspections of Chinese laundries,!> spe-
cial tax levies,!¢ inspections and admission regulations for aliens entering Cali-
fornia ports,!” mandated grooming standards for prisoners that prohibited pig-
tails,'® and a variety of other regulations designed to harass and discriminate
against the laborers.!® Many of these statutes were enacted in defiance of the pre-
emptive role of the federal government in immigration policymaking, and would
not have survived the United States-China Burlingame Treaty, adopted in 1868.

Although many of these statutes were struck down and Reconstruction leg-
islation was worded to specify certain protections to immigrants, by 1880 the
Burlingame Treaty had been amended to restrict the immigration of Chinese la-
borers.20 Congress enacted the Chinese Exclusion Act in 1882,?! and even harsher
legislation in 1884.22 By 1888, Congress reached the point of no return. Another,
harsher act was passed which virtually prohibited Chinese from entering or re-
entering the United States,2® while the Burlingame Treaty was altered again,
ratcheting even further the mechanisms aimed at the Chinese.

In a series of important cases, the United States Supreme Court refused to
strike down these federal laws and treaties, on political question grounds. In one
of these cases, the Court stated:
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The power of exclusion of foreigners being an incident of sovereignty belonging
to the government of the United States, as a part of those sovereign powers dele-
gated by the Constitution, the right to its exercise at any time when, in the judg-
ment of the government, the interests of the country require it, cannot be granted
away or restrained on behalf of any one. . . . If there be any just ground of com-
plaint on the part of China [or the Chinese immigrants}, it must be made to the
political department of our government, which is alone competent to act upon
the subject.2¢

Although the aliens, like the Cherokees before them, prevailed in some of
the most egregious instances, the racist tide had undeniably turned. In 1892,
Congress cxtended the amended Burlingame Treaty for an additional ten years,
and added a provision for removing, through deportation, those Chinese who had
managed to dodge the earlier bullets.25 An extraordinary provision suspended
deportation for those Chinese laborers who could qualify (through a special
hardship exemption} and could furnish “one credible white witness” on their
behalf.26

In 1893, this proviso was tested by the luckless Fong Yue Ting, who foolishly
produced only another Chinese witness to stay his own deportation. The United
States Supreme Court upheld his expulsion, on political question grounds.2” The
majority opinion speculated that the Chinese would not be truthful, noting that
Chinese testimony in similar situations “was attended with great embarrass-
ment, from the suspicious nature, in many instances, of the testimony offered to
establish the residence of the parties, arising from the loose notions entertained
by the witness of the obligations of an oath.”2% As my grandfather would have
said, they obviously had no shame and were probably sin verguenzas.

Congress enacted additional extensions of the Chinese exclusion statutes and
treatics until 1943. When the immigration laws began to become more codified,
each iteration formally included specific reference to the dreaded and unpopular
Chinese. Thus, the Immigration Acts of 1917, 1921, and 1924 all contain refer-
ences that single out this group. If the Space Traders had landed in the late 1800s
or early 1900s and demanded the Chinese in exchange for gold, antitoxins, and
other considerations, there is little doubt but that the States, Congress, and the
United States Supreme Court would have acquiesced.

Mexicans, the Bracero Program,
and Operation Wetback

Nineteenth-century Chinese labor history in the United States is
one of building railroads; that of Mexicans and Mexican Americans is agricultural
labor, picking perishable crops. In the Southwestern and Western United States,
Mexicans picked half of the cotton and nearly 75 percent of the fruits and veg-
etables by the 1920s. By 1930, half of the sugar beet workers were Mexican, and
80 percent of the farmhands in Southern California were Mexican. As fields be-
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came increasingly mechanized, it was Anglo workers who rode the machines,
consigning Mexicans to stoop-labor and hand cultivation. One observer noted:
“The consensus of opinion of ranchers large and small . . . is that only the small
minority of Mexicans are fitted for these types of labor [i.e., mechanized agricul-
tural jobs] at the present time.”?? _

Most crucial to the agricultural growers was the need for a reserve labor pool
of workers who could be imported for their work, displaced when not needed, and
kept in subordinate status so they could not atford to organize collectively or
protest their conditions. Mexicans filled this bill perfectly, especially in the early
twentieth century Southwest, where Mexican poverty and the Revolution forced
rural Mexicans to come to the United States for work. This migration was
facilitated by United States growers’ agents, who recruited widely in Mexican
villages, by the building of railroads (by Mexicans, not Chinese) from the interior
of Mexico to El Paso, and by labor shortages in the United States during World
War L. .

Another means of controlling the spigot of Mexican farm workers was the use
of immigration laws. Early labor restrictions through federal immigration law
{and state law, as in California) had been aimed at Chinese workers, as outlined
in the previous section. When agricultural interests pressured Congress to allow
Mexican temporary workers during 1917-1921, the head tax (then set at $8.00),
literacy requircments, public charge provisions, and Alien Contract Labor Law
provisions werc waived. By 1929, with a surplus of “native” United States work-
ers facing the Depression, the supply of Mexicans was turned off by reimposing
the immigration requirements.

While United States nativists were pointing to the evils and inferiority of
Southern European immigrants, Mexicans were characterized as a docile, ex-
ploitable, deportable labor force. As onc commentator noted:

Mexican laborers, by accepting these undesirable tasks, enabled [Southwestern]
agriculture and industry to flourish, thereby creating cffective opportunities for
[white] American workers in the higher job levels. . . . The representatives of
[United States] economic intercsts showed the basic reason for their support of
Mexican immigration|;] employers of the Southwest favored unlimited Mexican
immigration because it provided them with a source of cheap labor which would
be exploited to the fullest possible extent.®

To effectuate control over the Southern border, the Border Patrol was created in
1924, while the Department of Labor and the Immigration Bureau began a proce-
dure in 1925 to regulate Mexican immigration by restricting the flow to workers
already employed or promised positions.

During the Depression, two means werc used to control Mexican workers:
mass deportations and repatriations. Los Angeles was targeted for massive de-
portations for persons with Spanish-sounding names or Mcxican features who
could not produce formal papers, and over 80,000 Mexicans were deported from
1929-1935.31 Many of these persons had the legal right to be in the country, or
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had been born citizens but simply could not prove their status; of course, many
of these workers had been eagerly sought for perishable crops. In addition, over
one-half million Mexicans were also “voluntarily” repatriated by choosing to go
to Mexico rather than remain in the United States, possibly subject to formal de-
portation.

By 1940, the cycle had turned: labor shortages and World War II had created
the need for more agricultural workers, and growers convinced the United States
government to enter into a large-scale contract-labor scheme, the Bracero Pro-
gram. Originally begun in 1942 under an Exccutive Order, the program brokered
laborers under contracts between the United States and Mexico.3? Between 1942
and 1951, over one-half million “braceros” were hired under the program. Public
funds were uscd to seek and register workers in Mexico who, after their labor had
been performed, were returned to Mexico until the crops were ready to be picked
again. This program was cynically employed to create a reserve pool of temporary
laborers who had few rights and no vesting of equities.

By 1946, the circulation of bracero labor, both in its certification and its de-
portation mechanism, had become hopelessly confused. It became impossible to
separate Mexican Americans from deportable Mexicans. Many United States cit-
izens were mistakenly “repatriated” to Mexico, including men with Mexican fea-
tures who had never been to Mexico.® Thus, a system of “drying out wetbacks”
was instituted. This modest legalization process gave some Mexican braceros an
opportunity to regularize their immigration status and remain in the United
States while they worked as braceros.

In 1950, under these various mechanisms, 20,000 new braceros werc certified,
97,000 agricultural workers were dehydrated, and 480,000 old braceros were de-
ported back to Mexico. In 1954, over one million braceros were deported under
the terms of “Operation Wetback,” a “Special Mobile Force” of the Border Patrol.
The program included massive roundups and deportations, factory and field raids,
a relentless media campaign designed to characterize the mop-up operation as a
national security necessity, and a tightening up of the border to deter undocu-
mented immigration.

Conclusion and My Grandfather’'s Memories

In two of his books based on folktales from Tierra Amarilla, New
Mexico, the writer Sabine Ulibarri has re-created the Hispano-Indian world of
rural, northern New Mexico. In Cuentos de Tierra Amarilla (Tales from Tierra
Amarilla), 3 he collects a variety of wonderful tales, rooted in this isolated town
that time has not changed, even today. My grandfather enjoyed this book, which
I read to him in his final years, 1981 and 1982. But his favorite {and mine) was
Ulibarri's masterwork, Mi Abuela Fumaba Puros (My Grandmother Smoked
Puros [Cigars]),?® in which an old woman lights cigars in her house to remind her
of her dead husband.
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My grandfather loved this story, not only because it was by his more famous
tocayo, but because it was at once outlandish (“mujeres en Nuevo Mexico no
fumaban puros”—that is, women in New Mexico did not smoke cigars} and yet
very real. Smells were very real to him, evocative of earlier events and cucntos,
the way that tea and madelcines unlocked Proust’s prodigious memory.3¢ Bisco-
chitos evoked holidays, and empanadas Christmas. Had he outlived my grand-
mother, he would have had mementos in the house, perhaps prune pies or apri-
cot jam.

My grandfather’s world, with the exception of his World War I sortie in Texas
and abroad, was small but not narrow. He lived by a code of behavior, one he
passed to his more fortunate children (only one of whom still lives in New Mex-
ico—my father) and grandchildren (most of whom no longer live in New Mexico).
But for me, no longer in New Mexico, reading Derrick Bell’s Chronicles is like
talking to my grandfather or reading Sabine Ulibarri; the stories are at once out-
landish, yet very real.

Folklore and corridos [ballads] have always held a powerful place in Mexican
society. Fiction has always held a powerful place in the human experience, and
the Chronicles will inform racial jurisprudence and civil rights scholarship in the
United States in ways not yet evident. Critical minority renderings of United
States racial history, immigration practices, and labor cconomy can have equally
compelling results, however, recounting what actually happened in all the sordid
details. If Derrick Bell’s work forces us to engage these unsavory practices, he will
have performed an even greater service than that already attributed to him in this
forum and elsewhere. He will have caused us to examine our grandfathers’ sto-
ries and lives.

It is 1990. As a deterrent to Central American refugees and as “bait” to attract
their families already in the United States, the INS began in the 1980s to incar-
cerate undocumented adults and unaccompanied minors in border camps.?” One,
near Brownsville, Texas, was once used as a United States Department of Agri-
culture pesticide storage facility.® The INS has defied court orders to improve
conditions in the camps,3? and by 1990 hundreds of alien children were being held
without health, educational, or legal services.*® Haitian boat persons were being
interdicted at sea, given “hearings” on the boats, and repatriated to Haiti; by 1990,
only six of 20,000 interdicted Haitians had been granted asylum.*! The INS had
begun a media campaign to justify its extraordinary practices on land and on sea.
The cycle of United States immigration history continued, and all was ready for
the Space Traders.
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